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Note 163
Dismissal of prior derivative action by
Mtockholder for failure to post bond-for
^ost did not operate as an adjudication
on merits and did not make dismissal ret*
Judicata to HUhHequent derivative action
by another stockholder against the same
defendants. Saylor v. Llndsley, C.A.N.Y
^wm mi V 2d 9ft5 on remand 302 F.Bupp
il74
T h e clefenne of r e s judicata and e s t o p

pel are available, under proper clrcum
stances, to a defendant against a elalm
brought under this chapter. Morns ^
Paine, Webber, Jackson and Curtis, P ^
Ps.1967, 279 F Supp 573, affirmed 8«e F
2d 242
Doctrine of res judicata did not pre
• lude customer of stock brokerage firm
from bringing suit in federal court upon
*lalms under this chapter, even though
^lalra was presented to state court, together with alleged violations of Securl
ties Act of 1938, section 77a et »eq. of
tbis title, and common law actions of
fraud and deceit Id.
Although verdict for defendants in
**tate action for breach of contract and
common-law fraud would not be res judicata as to federal action based on this
chapter and upon the same factual com
plex. It would foreclose relitigation in
federal action of many issues, common to
both, on basis of collateral estoppel
Oallo v. Mayer, 1966, 270 N.Y.S.2d 290, 60
Mlsc.2d 385, affirmed 272 N.Y.S 2d 1007, 26
A D.2d 773.

CIL 2B

278, rehearing denied 521 F.2d 815, cfrtu.
rari denied 96 S.Ct. 786, 423 U.S. 10RB m
L.Bd.2d 644.
Denial of offeror's motion for summer*
judgment In action to require offeror to
divest itself of atock In target corpora
tlon and to refrain from voting the stock
which It acquired SH reHiilt of xtock ten
der offer was not appealable Electronic
Specialty Co. v. International Controls
Corp., C.A.N.Y.1969, 409 F 2d 937
Appeals would be dismissed in suit b>
common shareholders of railway for relief under this chapter where no final
judgment in the case had yet been entered by district court. Qulrke v Norfolk & W. Ry. Co., C.A N.Y.1966, 367 F 2d
864
Question of whether judicial review Is
apposite is not answered merely by the
label which agency may place on Its own
communication but rather by a functional
appraisal of consequences of action which
plaintiffs may reasonably expect, and
court must evaluate both fitness of issues
for judicial decision and hardship to par
ties of withholding court decision. KOSB
v. Securities and Exchange Commission
of U. S.. D.C.N.Y.1973. 364 F.Bupp. 1321

165. Remand
Where court of appea>» -wva* unable to
discern from record whether order of dis
missal appealed from was batted upon
lack of personal jurisdiction, lack of sub
ject-matter jurisdiction, or both, case ww
Verdict for defendants in federal action remanded with directions that district
on this chapter based on finding that de- judge specify ground or grounds of his
fendants used no manipulative or decep- order. Hilgeman v National Ins. Co of
•ive device would be res judicata of com- America, C.A.Ala. 1971, 444 F.2d 44fl, ri»
-non law fraud action brought in state hearing denied 664 F 2d 416.
t ourt and based on same factual complex.
Customer's complaint against brokerage
Id
firm, which alleged common law fraud
Where United States district court as- and breach of fiduciary obligations in resumed jurisdiction and Issued ruling, not gard to certain stock transactions, which
appealed to higher federal court, striking did not seek damages and which did not
• lalm for relief based on alleged false specifically invoke provisions of this
proxy statements, the ruling waa final chapter did not state cause of actios
and res judicata, and the point thus arising under this chapter in which fed*
rould not be subsequently reargued or eral court would have exclusive jurisdiccollaterally attacked in state court tion, and thuft customer was entitled to
Webster v Steinberg, 1968, 442 P.2d 894, remand of case to state court even
though complaint did incorporate by ref^4 \Tev 426
erence an action which had been filed by
Commission againnt brokerage firm in•4 Re% i*w
volving stock which customer had purGoldstein v Merrill Lynch,
In reviewing dismissal of complaint for chased.
iack of jurisdiction under this chapter, Pierce, Fenner A Smith, Inc., DC.IU.197e;
• ourt is limited to observing whether the 416 F.8upp. 798.
complaint Is drawn to seek recovery under
his chapter and. If so, determining l i t . Reversal
whether, as a matter of law, the federal
Order, which dismissed counts baaed o*
lalm clearly appears to be immaterial Illinois and Delaware common law after
• nd made solely for the purpose of ob it was found that there was no federal
>ainlng jurisdiction or is wholly insub reuses of action, would, after it waa *t»
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er analysis of issue of pendent jurisdictlon, though district court hss stated
that such counts pertained to matters
which could not properly be Injected into
a federal controversy. Burns v. Paddock
C.AJU.1974, 008 F.2d 18.
Trial court's failure to allow iul
rross-examlnation of coindlctee, who had
entered plea of guilty, concerning his attempts to obtain favorable ruling by
Commission on his desire to sell publicly
registered common stock of corporation,
which prevented defense from adequately
showing colndictee's motive to falsify In
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hope of gaining government favor const!•
tuted reversible error in prosecution for
conspiracy to violate this chapter, perjury, subornation and obstruction of jus
tics. U. S. v. Wolfson, C.A.N.Y.1970 437
F.2d 862.
Trial court committed reversible error
by waiting until end of trial, more than
two weeks after removing Issue of fraud
from case, to instruct jury to disregard
four weeks of proof directed to stock
fraud and to deliberate solely on issues
of perjury, subornation and obstruction
of justice. Id.

Ett fc on existing law
addition o f rights a n d r e m e d i e s i r e c o v e r y o f aetsuU
dsjsingpesi S t a t e securities cesaaalawfons

(a) The rights and remedies provided by this chapter shall be ir
addition to any and all other rights and remedies that may exist at
law or in equity; but no person permitted to maintain a suit for
damages under the provisions of this chapter shall recover, through
satisfaction of judgment in one or more actions, a total amount in
excess of his actual damages on account of the act complained of.
Nothing in this chapter shall affect the jurisdiction of the securities commission (or any agency or officer performing like functions) of any State over any security or any person insofar as it
does not conflict with the provisions of this chapter or the rules and
regulations thereunder.
Modifier

on e f d i e c l p l i a w j '

proeeslare*

(b) Nothing in this chapter shall be construed to modify existing
law with regard to the binding effect (1) on any member of or participant in any self-regulatory organization of any action taken by
the authorities of such organization to settle disputes between its
members or participants, (2) on any municipal securities dealer or
municipal securities broker of any action taken pursuant to a procedure established by the Municipal Securities Rulemaking Board to
little disputes between municipal securities dealers and municipal
fteurities brokers, or (8) of any action described in paragraph (1)
§r (2) on any person who has agreed to be bound thereby.
Oostlsmlnsjr v a l i d i t y of d i s c i p l i n a r y eausetlesMi

(c) The stay, setting aside, or modification pursuant to section
tts(e) of this title of any disciplinary sanction imposed by a self
ftgulatory organization or 1 a member thereof, person associated
with a member, or participant therein, shall not affect the validity
«r force of any action taken as a result of such sanction by the
IMf-regulatory organization prior to such stay, setting aside, or
modification: Provided, That such action is not inconsistent «--•He provision* -** tM« ~u *<***- *i ,
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ive begins or terminates employment with an inrtroent adviser, the investment adviser shall
kmptly notify the division.
IMO
1-4. Registration procedure.
1) (a) A broker-dealer, agent, investment adviser,
or investment adviser representative must obtain an initial or renewal registration by filing
with the division or its designee an application
together with a consent to service of process under Subsection 61-1-26(7).
(b) The application shall contain whatever information the division by rule requires concerning such matters as:
(i) the applicant's form and place of organization;
(ii) the applicant's proposed method of doing business;
(iii) the qualifications and business history of the applicant; in the case of a brokerdealer or investment adviser, the qualifications and business history of any partner,
officer, or director, any person occupying a
similar status or performing similar functions, or any person directly or indirectly
controlling the broker-dealer or investment
adviser;
(iv) any injunction or administrative order or conviction of a misdemeanor involving
a security or any aspect of the securities
business and any conviction of a felony;
(v) the applicant's financial condition and
history.
(c) The division may, by rule or order, require
an applicant for initial registration to publish an
announcement of the application in one or more
specified newspapers published in this state.
(d) Every registration of broker-dealers,
agents, investment advisers, and investment adviser representatives shall expire on December
31 of each year.
(e) If no denial order is in effect and no proceeding is pending under Section 61-1-6, registration becomes effective at noon of the 30th day
after an application is filed. The division may by
rule or order specify an earlier effective date and
may by order defer the effective date until noon
of the 30th day after the filing of any amendment. Registration of a broker-dealer automatically constitutes registration of any agent who is
a partner, officer, director, or a person occupying
a similar status or performing similar functions.
Registration of an investment adviser automatically constitutes registration of any investment
adviser representative who is a partner, officer,
director, or a person occupying a similar status or
performing similar functions.
I) Every applicant for initial or renewal registrat shall pay a reasonable filing fee as determined
rule or order of the division. If the registration or
ewal is not granted or the application is withwn, the division shall retain the fee.
1) A registered broker-dealer or investment ad>r may file an application for registration of a suetor for the unexpired portion of the year. There
11 be no filing fee.
L) The division may by rule require a minimum
iUl for registered broker-dealers end establish
limum financial requirements for investment adHe, which may include different requirements for
M investment advisers who maintain custody of
nt funds or securities or who have discretionary
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authority over same and those investment advisers
who do not.
(5) The division may by rule require registered
broker-dealers and investment advisers who have
custody of or discretionary authority over client funds
or securities to post surety bonds and may by rule
determine the conditions and the amounts of the
bonds. Any appropriate deposit of cash or securities
may be accepted in lieu of any bond so required. No
bond may be required of any registrant whose net
capital, or in the case of an investment adviser whose
minimum financial requirements, which may be defined by rule, exceeds $30,000. Every bond shall provide for suit thereon by any person who has a cause of
action under Section 61-1-22 and, if the division by
rule or order requires, by any person who has a cause
of action not arising under this chapter. Every bond
shall provide that no suit may be maintained to enforce any liability on the bond unless brought before
the expiration of four years after the act or transaction constituting the violation or the expiration of
two years after the discovery by the plaintiff of the
facts constituting the violation, whichever expires
first.
it*
61-1-5. Poetregistration provisions.
(1) Every registered broker-dealer and investment
adviser shall make and keep such accounts, correspondence, memoranda, papers, books, and other
records as the division by rule prescribes. All records
so required shall be preserved for three years unless
the division by rule prescribes otherwise for particular types of records.
(2) Every registered broker-dealer shall, within 24
hours after demand, furnish to any customer or principal for whom the broker-dealer has executed any
order for the purchase or sale of any securities, either
for immediate or future delivery, a written statement
showing the time when, the place where, and the
price at which the securities were bought and sold.
With respect to investment advisers, the division may
require that certain information be furnished or disseminated as necessary or appropriate in the publk
interest or for the protection of investors and advisory
clients. To the extent determined by the director ia
his discretion, information furnished to clients or prospective clients of an investment adviser pursuant to
the Investment Advisers Act of 1940 and the rules
thereunder may be used in whole or partial satisfaction of this requirement.
(3) Every registered broker-dealer and investment
adviser shall file financial reports as the division by
rule prescribes.
(4) If the information contained in any document
filed with the division is or becomes inaccurate or
incomplete in any material respect, the registrant
shall promptly file a correcting amendment unless
notification of the correction has been given under
Subsection 61-1-3(2).
(5) All the records referred to in Subsection (1) are
subject at any time or from time to time to reasonable
periodic, special, or other examinations by representatives of the division, within or without this state, at
the division deems necessary or appropriate in the
public interest or for the protection of investors. For
the purpose of avoiding unnecessary duplication of
examination, the division, insofar as it deems practicable in administering this subsection, may cooperate
with the securities administrators of other states, the
Securities and Exchange Commission, and national
securities exchanges or national securities associ*
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tions registered under the Securities Exchange Act of
1934.
ISM

61-1-6

national securities association registered under the Securities Exchange Act of 1934, or
is the subject of a United States poet office
61-1-6. Denial, suspension, revocation, cancellafraud order; except that
tion, or withdrawal of registration.
(iii) the division may not commence
(1) Upon approval by a majority of the Securities
agency action to revoke or suspend any regAdvisory Board, the director, by means of adjudicaistration under Subsection (f) more than one
tive proceedings conducted in accordance with Chapyear from the date of the order relied on, and
ter 46b, Title 63, the Administrative Procedures Act,
the director may not enter an order under
may issue an order denying, suspending, or revoking
Subsection (0 on the basis of an order under
any registration, barring or censuring any registrant
another state's law unless that order was
or any officer, director, partner, or person occupying a
based on facts that would currently constisimilar status or performing similar functions for a
tute a ground for an agency action under this
registrant from employment with a registered brosection;
ker-dealer or investment adviser, or restricting or
(g) has engaged in dishonest or unethical praclimiting a registrant as to any function or activity of
tices in the securities business;
the business for which registration is required in this
(h) is insolvent, either in the sense that liabilistate, and may impose a fine if the director finds that
ties exceed assets or in the sense that obligations
it is in the public interest and if he finds any of the
cannot be met as they mature, except that the
following with respect to the applicant or registrant
director may not enter an order against a brokeror, in the case of a broker-dealer or investment addealer or investment adviser under this subsecviser, any partner, officer, or director, or any person
tion without a finding of insolvency as to the brooccupying a similar status or performing similar
ker-dealer or investment adviser;
functions, or any person directly or indirectly control(i) is not qualified on the basis of the lack of
ling the broker-dealer or investment adviser, that
training, experience, and knowledge of the secusuch person:
rities business, except as otherwise provided in
(a) has filed an application for registration
Subsection (3);
that, as of its effective date or as of any date after
0) has failed reasonably to supervise his
filing in the case of an order denying effectiveagents or employees if he is a broker-dealer, or
ness, was incomplete in any material respect or
his investment adviser representatives or emcontained any statement that was, in light of the
ployees if he is an investment adviser; or
circumstances under which it was made, false or
(k) has failed to pay the proper filing fee
misleading with respect to any material fact;
within 30 days after being notified by the divi(b) has willfully violated or willfully failed to
sion of a deficiency.
comply with any provision of this chapter or a
(2) The division may enter a denial order under
predecessor act or any rule or order under this Subsection (l)(j) or (k), but shall vacate the order
chapter or a predecessor act;
when the deficiency has been corrected.
(c) was convicted, within the past ten years, of
(3) The division may not institute a suspension or
any misdemeanor involving a security or any as- revocation proceeding on the basis of a fact or transpect of the securities business, or any felony;
action known to it when registration became effective
(d) iB permanently or temporarily enjoined by unless the proceeding is instituted within the next
any court of competent jurisdiction from engag- 120 days.
ing in or continuing any conduct or practice in(4) The following provisions govern the application
volving any aspect of the securities business;
of Subsection 61-1-6(1X0:
(e) is the subject of an order of the director or
(a) The director may not enter an order
any predecessor denying, suspending, or revokagainst a broker-dealer on the basis of the lack of
ing registration as a broker-dealer, agent, investqualification of any person other than:
ment adviser, or investment adviser representa(i) the broker-dealer himself if he is an intive;
dividual; or
(f) is the subject of:
(ii) an agent of the broker-dealer.
(i) an adjudication or determination,
(b) The director may not enter an order
within the past five years by a securities or
against an investment adviser on the basis of the
commodities agency or administrator of anlack of qualification of any person other than:
other state, Canadian province or territory,
(i) the investment adviser himself if he is
or a court of competent jurisdiction that the
an individual; or
person has willfully violated the Securities
(ii) an investment adviser representative.
Act of 1933, the Securities Exchange Act of
(c) The director may not enter an order solely
1934, the Investment Advisers Act of 1940,
on the basis of lack of experience if the applicant
the Investment Company Act of 1940, the
or registrant is qualified by training or knowlCommodity Exchange Act, or the securities
edge.
or commodities law of any other state; or
(d) The director shall consider that an agent
(ii) an order entered within the past five
who will work under the supervision of a regisyears by the securities administrator of any
tered broker-dealer need not have the same qualstate or Canadian province or territory or by
ifications as a broker-dealer and that an investthe Securities and Exchange Commission
ment axrviser i^presenUUve who will work under
denying or revoking registration as a brokerthe supervision of a registered investment ad*
dealer, agent, investment adviser, or investriser need not have the same qualifications aa an
ment adviser representative or the substaninvestment adviser.
tial equivalent of those terms or is the sub(e) The director shall consider that an investject of an order of the Securities and Exment adviser ia not necessarily qualified solely
change Commission suspending or expelling
on the basis of experience as a brokerniealer or
him from a national securities exchange or
agent. When he finds that an applicant lor regis-
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tration as a broker-dealer is not qualified as an
investment adviser, he may condition the applicant's registration as a broker-dealer upon his
not transacting business in this state as an investment adviser.
(0 The division may by rule provide for examinations, which may be written or oral or both, to
be taken by any class of or all applicants. The
division may by rule or order waive the examination requirement as to a person or class of persons if the division determines that the examination is not necessary for the protection of investors.
(5) If the director finds that any registrant or applicant for registration is no longer in existence, has
ceased to do business as a broker-dealer, agent, investment adviser, or investment adviser representative, or is subject to an adjudication of mental incompetence or to the control of a committee, conservator,
or guardian, or cannot be located after reasonable
search, the division may summarily cancel or deny
the registration or application according to the procedures and requirements of Chapter 46b, Title 613, the
Utah Administrative Procedures Act.
(6) (a) Withdrawal from registration as a brokerdealer, agent, investment adviser, or investment
adviser representative becomes effective 30 days
after receipt of an application to withdraw or
within such shorter period of time as the director
may determine, unless:
(i) a revocation or suspension proceeding
is pending when the application is filed;
(ii) a proceeding to revoke or suspend or to
impose conditions upon the withdrawal is instituted within 30 days after the application
is filed; or
(iii) additional information is requested
by the division regarding the withdrawal application.
(b) If a proceeding described in Subsection
(5Xa) is pending or instituted, the director shall
designate by order when and under what conditions the withdrawal becomes effective. If additional information is requested, withdrawal Is effective 30 days after the additional information is
filed.
(c) (i) If no proceeding is pending or instituted,
and withdrawal automatically becomes effective, the director may initiate a revocation or suspension proceeding under Subsection 61-1-6(1 Kb) within one year after withdrawal became effective.
(ii) The director shall enter any order under Subsection (1Kb) as of the last date on
which registration was effective.
isss
61-1-7. Registration before sale.
It is unlawful for any person to offer or sell any
security in this state unless it is registered under this
chapter or the security or transaction is exempted
under Section 61-1-14.
lets
61-1-6. Registration b y notification.
(1) The following securities may be registered by
notification, whether or not they are also eligible for
registration by coordination under Section 61-1-9:
(a) any security whose issuer and any predecessors have been in continuous operation for at
least five years if there has been no default during the current fiscal year or within the three
preceding fiscal years in the payment of principal, interest, or dividends on any security of the
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issuer, or any predecessor, with a fixed maturity
or a fixed interest or dividend provision, and the
issuer and any predecessors during the past three
fiscal years have had average net earnings, determined in accordance with generally accepted
accounting practices, (i) which are applicable to
all securities without a fixed maturity or a fixed
interest or dividend provision outstanding at the
date the registration statement is filed and equal
to at least 6% of the amount of such outstanding
securities, as measured by the maximum offering
price or the market price on a day, selected by
the registrant, within 30 days before the date of
filing the registration statement, whichever is
higher, or book value on a day, selected by the
registrant, within 90 days of the date of filing the
registration statement to the extent that there is
neither a readily determinable market price nor
a cash offering price, or (ii) which, if the issuer
and any predecessors have not had any security*
of the type specified in Subsection (lKaXi) outstanding for three full fiscal years, equal to at
least 6% of the amount, as measured in Subsection (lKaXi), of all securities which will be outstanding if all the securities being offered or proposed to be offered, whether or not they are proposed to be registered or offered in this state, are'
issued;
(b) any security, other than a certificate of in- r
terest or participation in an oil, gas, or mining *
title or lease or in payments out of production4
under such a title or lease, registered for
nonissuer distribution if any security of the same
class has ever been registered under this chapter
or a predecessor act, or the security being regis-'
tered was originally issued pursuant to an ex-'
emption under this chapter or a predecessor a c t '
(2) A registration statement under this section ,
shall contain the following information and be accom**
panied by the following documents in addition to the*
information specified in Subsection 61-1-11(3) and*
the consent to service of process required by Subsso*'
tion 61-1-26(6):
<
(a) a statement demonstrating eligibility for1
registration by notification;
1
(b) with respect to the issuer and any signhV
cant subsidiary: its name, address, and form of1
organization; the state or foreign jurisdiction and1
the date of its organization; and the general char^
acter and location of its business;
i
(c) with respect to any person on whose behaV
any part of the offering is to be made in M
nonissuer distribution: his name and address; thai
amount of securities of the issuer held by him m
of the date of the filing of the registration statej
ment; and a statement of his reasons for makfsw
the offering;
^
(d) a description of the security being regsfj

tered;

j

(e) the information and documents specified fti
clauses (h), (i), and (j) of Subsection 61-1-1001
and
'^
(f) in the case of any registration under Sufcj
section 61-l-6UXb) which does not also s a t i s *
the conditions of Subsection 61-1-8(1 X a): a bsajj
ance sheet of the issuer as of a date within foe*
months prior to the filing of the rsgistrattssl
statement; and a summary of earnings for each e |
the two fiscal years preceding the daU of the balj
ance sheet and for any period between the deaf
of the last fiscal year and the date of the balsas*!

SECURITIES DIVISION—REAL ESTATE DIVISION

sheet, or for the period of the issuer's and any
predecessor's existence if less than two years.
(3) If no stop order is in effect and no proceeding is
pending under Section 61-1-12, a registration statement under this section automatically becomes effective at three o'clock mountain standard time in the
afternoon of the second full business day after the
filing of the registration statement or the last amendment, or at such earlier time as the division determines.
1SS7
61-1-9. Registration by coordination.
(1) Any security for which a registration statement
or a notification under Regulation A or any successor
to Regulation A has been filed under the Securities
Act of 1933 in connection with the same offering may
be registered by coordination.
(2) A registration statement under this section
shall contain the following information and be accompanied by the following documents in addition to the
information specified in Subsection 61-1-11(3) and
the consent to service of process required by Subsection 61-1-26(6):
(a) one copy of the disclosure statement together with all its amendments filed under the
Securities Act of 1933;
•
(b) if the division by rule or otherwise requires, a copy of the articles of incorporation and
1' • bylaws or their substantial equivalents currently
in effect, a copy of any agreements with or among
underwriters, a copy of any indenture or other
"* instrument governing the issuance of the security to be registered and a specimen or copy of the
security;
\ '
(c) if the division requests, any other informai, tion, or copies of any other documents, filed unE • • der the Securities Act of 1933; and
f
(d) an undertaking to forward all future
amendments to the disclosure statement
promptly and in any event not later than the first
business day after the day they are forwarded to
< or filed with the Securities and Exchange Commission, whichever first occurs.
< (3) A registration statement under this section autsmatically becomes effective at the moment the disclosure statement becomes effective if all the following conditions are satisfied: (a) no stop order is in
jeflect and no proceeding is pending under Section
•1-1-12; (b) the disclosure statement has been on file
Nlitli the division for at least ten days; and (c) a stateasnt of the maximum and minimum proposed offerjag prices and the maximum underwriting discounts
md commissions has been on file for two full business
Hps or such shorter period as the division permits by
m or otherwise and the offering is made within
post limitations. The registrant shall promptly no•fr the division by telephone or telegram of the date
W time when the disclosure statement became effecw* and the content of the price amendment, if any,
W shall promptly file a post-effective amendment
attaining the information and documents in the
Mot amendment. "Price amendment" means the
p a l federal amendment which includes a statement
fttas offering price, underwriting and selling disp i t s or commmion*, amount of proceeds, oonver• H rates, call prices, and other matters dependent
[pea the offering price. Upon failure to receive the
IMrad notification and post-effective amendment
M B respect to the price amendment, the division
p # eater a stop order, without notice or hearing,
ftfeoactively denying effectiveness to the registration
statement or suspending its effectiveness until com-

61-1-10

pliance with this subsection, if it promptly notifies
the registrant by telephone or telegram and promptly
confirms by letter or telegram when it notifies by
telephone of the issuance of the order. If the registrant proves compliance with the requirements of this
subsection as to notice and post-effective amendment,
the stop order is void as of the time of its entry. The
division may by rule or otherwise waive either or
both of the conditions specified in Subsections (3 Kb)
and (3)(c) of this section. If the disclosure statement
becomes effective before all the conditions in this subsection are satisfied and they are not waived, the disclosure statement automatically becomes effective as
soon as all the conditions are satisfied. If the registrant advises the division of the date when the disclosure statement is expected to become effective, the
division shall promptly advise the registrant by telephone or telegram, at the registrant's expense,
whether all the conditions are satisfied and whether
it then contemplates the institution of proceedings
under Section 61-1-12, but this advice by the division
does not preclude the institution of such a proceeding
at any time.
(4) The division may by rule or order permit registration by coordination of any security for which a
notification or similar document has been filed under
the Securities Act of 1933 in connection with the
same offering.
isss
61-1-10. Registration b y qualification.
(1) Application may be made to register any security by qualification.
(2) A registration statement under this section
shall contain the following information and be accompanied by the following documents in addition to the
information specified in Subsection 61-1-11(3) and
the consent to service of process required by Subsection 61-1-26(6):
(a) with respect to the issuer and any significant subsidiary: its name, address, and form of
organization; the state or foreign jurisdiction and
date of its organization; the general character
and location of its business; a description of its
physical properties and equipment; and a statement of the general competitive conditions in the
industry or business in which it is or will be engaged;
(b) with respect to every director and officer of
the issuer or person occupying a similar status or
performing similar functions: his name, address,
and principal occupation for the past five years;
the amount of securities of the issuer held by him
as of a specified date within 30 days of the filing
of the registration statement; the amount of the
securities covered by the registration statement
to which he has indicated his intention to subscribe; and a description of any material interest
in any material transaction with the issuer or
any significant subsidiary affected within the
past three years or proposed to be affected;
(c) with respect to persons covered by clause
(b): the remuneration paid during the past 12
months and estimated to be paid during the next
12 months, directly or indirectly, by the issuer,
together with all predecessors, parents, subsidiaries, and affiliates, to all those persona in the
(d) with respect to any person owning of
record, or beneficially if known, 10% or more of
the outstanding shares of any class of equity security of the issuer: the information specified in
clause (b) other than his occupation;
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(e) with respect to every promoter if the issuer
was organized within the past three years: the
information specified in clause (b), any amount
paid to him within that period or intended to be
paid to him, and the consideration for any such
payment;
(0 with respect to any person on whose behalf
any part of the offering is to be made in a
nonissuer distribution: his name and address; the
amount of securities of the issuer held by him as
of the date of filing of the registration statement;
a description of any material interest in any material transaction with the issuer or any significant subsidiary effected within the past three
years or proposed to be effected; and a statement
of his reasons for making the offering;
(g) the capitalization and long-term debt, on
both a current and pro forma basis, of the issuer
and any significant subsidiary, including a description of each security outstanding or being
registered or otherwise offered, and a statement
of the amount and kind of consideration, whether
in the form of cash, physical assets, services,
patents, goodwill, or anything else, for which the
issuer or any subsidiary has issued any of its securities within the past two years or is obligated
to issue any of its securities;
(h) the kind and amount of securities to be offered; the proposed offering price or the method
by which it is to be computed; any variation
therefrom at which any proportion of the offering
is to be made to any person or class of persons
other than the underwriters, with a specification
of any such person or class; the basis upon which
the offering is to be made if otherwise than for
cash; the estimated aggregate underwriting and
selling discounts or commissions and finders'
fees, including separately cash, securities, contracts, or anything else of value to accrue to the
underwriters or finders in connection with the
offering, or, if the selling discounts or commissions are variable, the basis of determining them
and their maximum and minimum amounts; the
estimated amounts of other selling expenses, including legal, engineering, and accounting
charges; the name and address of every underwriter and every recipient of a finder's fee; a copy
of any underwriting or selling-group agreement
under which the distribution is to be made, or the
proposed form of any such agreement whose
terms have not yet been determined, and a description of the plan of distribution of any securities which are to be offered otherwise than
through an underwriter;
(i) the estimated cash proceeds to be received
by the issuer from the offering; the purposes for
which the proceeds are to be used by the issuer;
the amount to be used for each purpose; the order
or priority in which the proceeds will be used for
the purposes stated; the amounts of any funds to
be raised from other sources to achieve the purposes stated; the sources of any such funds; and,
if any part of the proceeds is to be used to acquire
any property, including goodwill, otherwise than
in the ordinary course of business, the names and
addresses of the vendors, the purchase price, the
names of any persons who have received commissions in connection with the acquisition, and the
amounts of any such commissions and any other
expense in connection with the acquisition, including the cost of borrowing money to finance
the acquisition;
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(j) a description of any stock options or other
security options outstanding, or to be created in
connection with the offering, together with the
amount of any such option held or to be held by
every person required to be named in clause (b),
(d), (e), (f), or (h) and by any person who holds or
will hold 10% or more in the aggregate of any
such options;
(k) the dates of, parties to, and general effect
concisely stated of, every management or other
material contract made or to be made otherwise
than in the ordinary course of business if it is to
be performed in whole or in part at or after the
filing of the registration statement or was mads
within the past two years, together with a copy of
every such contract; and a description of any
pending litigation or proceeding to which the is*
suer is a party and which materially affects its
business or assets, including any such litigation
or proceeding known to be contemplated by governmental authorities;
(1) a copy of any prospectus, pamphlet, circular, form letter, advertisement, or other sales roV
erature intended as of the effective date to be
used in connection with the offering;
(m) a specimen copy of the security being registered; a copy of the issuer's articles of incorporation, and bylaws, if any, or their substantial
equivalents, as currently in effect; and a copy of
any indenture or other instrument covering the
security to be registered;
(n) a signed or conformed copy of an opinion of
counsel as to the legality of the security being
registered, with an English translation if it is in
a foreign language, which shall state whether
the security when sold will be legally issued,
fully paid, and nonassessable, and if a debt security, a binding obligation of the issuer;
(o) the written consent of any accountant, engineer, appraiser, or other person whose profession gives authority to a statement made by him,
if that person is named as having prepared or
certified a report or valuation, other than a public and official document or statement, which it
used in connection with the registration stats*;
ment;
^
(p) a balance sheet of the issuer as of a date^
within four months prior to the filing of the regit**
tration statement; a profit and loss statement*;
and analysis of surplus for each of the three fiscal:
years preceding the date of the balance sheet *j*mj
for any period between the close of the last nsoslj
year and the date of the balance sheet, or for tfasj
period of the issuer's and any predecessors' • * U |
tence if less than three years; and, if any partejl
the proceeds of the offering is to be applied to tbtj
purchase of any business, the same firmni toll
statements which would be required if that bunw
ness were the registrant; and
1
(q) such additional information or verincatssvj
of any statement as the division requires by nriti
or order.
W
(3) A registration statement under this section fcftfl
comes effective when the division so orders.
a|
(4) As a condition of registration under this s s s j
tion, a prospectus containing the information, but nflfl
containing copies of contracts or agreements ipm iAsJI
in clauses (a), (b), (c), (d), (e), (f), (g), (h), (i), (j), O i l
and (p) of Subsection 61-1-10(2), shall be sent or giffjl
to each person to whom an offer is made before iflj
concurrently with: (a) the first written offer m a d e l j |
him, otherwise than by means of a public adverts**!
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ment, by or for the account of the issuer or any other
person on whose behalf the offering is being made, or
by any underwriter or broker-dealer who is offering
pert of an unsold allotment or subscription taken by
him as a participant in the distribution; (b) the confirmation of any sale made by or for the account of any
such person; (c) payment pursuant to any such sale;
or (d) delivery of the security pursuant to any such
•tie, whichever first occurs.
isss
•1-1-11.

P r o v i s i o n s applicable to registration
generally.
( D A registration statement may be filed by the
issuer, any other person on whose behalf the offering
ii to be made, or a registered broker-dealer.
(2) Every person filing a registration statement
shall pay a filing fee as determined by division rule.
<3) Every registration statement shall specify:
(a) the amount of securities to be offered in
this state;
(b) the states in which a registration statement or similar document in connection with the
offering has been or is to be filed; and
(c) any adverse order, judgment, or decree entered in connection with the offering by the regulatory authorities in each state or by any court or
the Securities and Exchange Commission.
(4) Any document filed under this chapter or a presocessor act within five years preceding the filing of a
ngistration statement may be incorporated by reference in the registration statement to the extent that
the document is currently accurate.
(5) The division may by rule or otherwise permit
KM omission of any item of information or document
fan any registration statement.
(6) In the case of a nonissuer distribution, information may not be required under Section 61-1-10 or
subsection 61-1-11(9) unless it is known to the person
filing the registration statement or to the persons on
whose behalf the distribution is to be made, or can be
famished by them without unreasonable effort or ex(7) The division may by rule or order require as a
condition of registration by qualification or coordination:
(a) that any security issued within the past
three years or to be issued to a promoter for a
tt consideration substantially different from the
\t public offering price, or to any person for a conI sideration other than cash, be deposited in esL crow; and
•« (b) that the proceeds from the sale of the regis| t tered security be impounded until the issuer reI ceives a specified amount from the sale of the
k> security either in this state or elsewhere. The
|r division may by rule or order determine the conm ditions of any escrow or impounding required by
m* this subsection, but it may not reject a depository
j* solely because of location in another state.
|M8) Every registration statement is effective for one
bar from its effective date. All outstanding securities
• t h e tame class as a registered security are considBid to be registered for the purpose of any nonissuer
•snsaction:
m
(s) so long as the registration statement is ef| fective; and
m
(b) between the 30th day after the entry of any
m stop order suspending or revoking the effectivel y sets of the registration statement under Section
m 61-1-12, if the registration statement did not re• lets in whole or in part to a nonissuer distribute tion, and one year from the effective date of the
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registration statement. A registration statement
may not be withdrawn for one year from its effective date if any securities of the same class are
outstanding. A registration statement may be
withdrawn otherwise only in the discretion of the
division.
(9) So long as a registration statement is effective
and the offering is not completely sold, the division
may by rule or order require the person who filed the
registration statement to file reports, not more often
than quarterly, to keep reasonably current the information contained in the registration statement and to
disclose the progress of the offering.
(10) A registration statement may be amended after its effective date so as to increase the securities
specified to be offered and sold, if the public offering
price and underwriters' discounts and commissions
are not changed from the respective amounts of
which the division was informed. The amendment becomes effective when the division so orders. Every
person filing such an amendment shall pay a registration fee as determined by rule or order of the division with respect to the additional securities proposed
to be offered. The amendment relates back to the date
of the sale of the additional security being registered,
provided that within six months of the date of such
sale the amendment is filed and the additional registration fee is paid.
igeo
61-1-12.

Denial, s u s p e n s i o n , and revocation of
registration.
(1) Upon approval by a majority of the Securities
Advisory Board, the director, by means of adjudicative proceedings conducted in accordance with Chapter 46b, Title 63, the Administrative Procedures Act,
may issue a stop order that denies effectiveness to, or
suspends or revokes the effectiveness of, any securities registration statement and may impose a fine if
he finds that the order is in the public interest and
that:
(a) the registration statement, as of its effective date or as of any earlier date in the case of
an order denying effectiveness, or any amendment under Subsection 61-1-11(10) as of its effective date, or any report under Subsection
61-1-11(9), is incomplete in any material respect,
or contains any statement that was, in the light
of the circumstances under which it was made,
false or misleading with respect to any material
fact;
(b) any provision of this chapter, or any rule,
order, or condition lawfully imposed under this
chapter, has been willfully violated, in connection with the offering, by:
(i) the person filing the registration statement;
(ii) the issuer, any partner, officer, or director of the issuer, any person occupying a
similar status or performing similar functions, or any person directly or indirectly
controlling or controlled by the issuer, but
only if the person filing the registration
statement is directly or indirectly controlled
by or acting for the issuer; or
(iii) any underwriter;
(c) the security registered or sought to be registered is the subject of an administrative stop
order or similar order, or a permanent or temporary injunction of any court of competent jurisdiction entered under any other federal or state
act applicable to the offering; except that the division may not commence agency action against
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an effective registration statement under this
subsection more than one year from the date of
the order or injunction relied on, and it may not
enter an order under this subsection on the basis
of an order or injunction entered under the securities act of any other state unless that order or
injunction was based on facts that would currently constitute a ground for a stop order under
this section;
(d) the issuer's enterprise or method of business includes or would include activities that are
illegal where performed;
(e) the offering has worked or tended to work a
fraud upon purchasers or would so operate;
(0 the offering has been or would be made
with unreasonable amounts of underwriters' and
sellers' discounts, commissions, or other compensation, or promoters' profits or participation, or
unreasonable amounts or kinds of options;
<g) when a security is sought to be registered
by notification, it is not eligible for such registration;
(h) when a security is sought to be registered
by coordination, there has been a failure to comply with the undertaking required by Subsection
61-l-9<2Xd); or
(i) the applicant or registrant haa failed to pay
the proper filing fee.
(2) The director may enter an order under this secion but may vacate the order if he finds that the
onditions that prompted its entry have changed or
hat it is otherwise in the public interest to do so.
(3) The director may not issue a stop order against
n effective registration statement on the basis of a
set or transaction known to the division when the
egistration statement became effective unless the
roceeding is instituted within the next 120 days.
(4) No person may be considered to have violated
lection 61-1-7 or 61-1-15 by reason of any order or
ale effected after the entry of an order under this
ection if that person proves by a preponderance of
he evidence that he did not know, and in the exercise
f reasonable care could not have known, of the order.
1-1-13. Definitions.
As used in this chapter:
(1) "Affiliate" means a person that, directly or
indirectly, through one or more intermediaries,
controls or is controlled by, or is under common
control with a person specified.
(2) "Agent" means any individual other than a
broker-dealer who represents a broker-dealer or
issuer in effecting or attempting to effect purchases or sales of securities. "Agent" does not include an individual who represents an issuer,
who receives no commission or other remuneration, directly or indirectly, for effecting or attempting to effect purchases or sales of securities
in this state, and who:
(a) effects transactions in securities exempted by Subsection 61-l-14(lXa), (b), (c),
(i). or (j);
(b) effects transactions exempted by Subsection 61-1-14(2); or
(c) effects transactions with existing employees, partners, officers, or directors of the
issuer.
A partner, officer, or director of a broker •dealer
or issuer, or a person occupying a similar status
or performing similar functions, is an agent only
if he otherwise comes within this definition.
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(3) "Broker-dealer" means any person engaged
in the business of effecting transactions in securities for the account of others or for his own ae» ,
count. "Broker-dealer" does not include:
(a) an agent;
'
(b) an issuer;
(c) a bank, savings institution, or trust
company;
(d) a person who haa no place of business •
in this state if:
;
(i) he effects transactions in this state |
exclusively with or through:
J
(A) the issuers of the securities j
involved in the transactions;
%
(B) other broker-dealers; or
•
(C) banks, savings institutions, j
trust companies, insurance compa- j
nies, investment companies as de» J
fined in the Investment Company 1
Act of 1940, pension or profit-shar- 1
ing trusts, or other financial institu- J
tions or
institutional
buyers,
whether acting for themselves or at ^
trustees; or
(ii) during any period of 12 consecu* |
tive months he does not direct more than
15 offers to sel or buy into this state in 1
any manner to persons other than those
specified in Subsection (3)(d)(i), whether j
or not the offeror or any of the offerees is |
then present in this state;
J
(e) a general partner who organizes sad 1
effects transactions in securities of three of |
fewer limited partnerships, of which he is |
the general partner, in any period of 12 coo* 1
secutive months;
'J
(0 a person whose participation in trans* it
actions in securities is confined to those *
transactions made by or through a broker* J
dealer registered in this state;
J
(g) a person who is a real estate broker 1
licensed in this state and who effects trant> |
actions in a bond or other evidence of indent* J
edness secured by a real or chattel mortgaan
or deed of trust, or by an agreement for t a n
sale of real estate or chattels, if the entire!
mortgage, deed or trust, or agreement, tt>«]
gether with all the bonds or other evidence*!
of indebtedness secured thereby, is offereia
and sold as a unit; or
|
(h) other persons as the division, by rule |
or order, may designate, consistent with tae j
public interest and protection of investors, at J
not within the intent of this subsection. J
(4) "Buy" or "purchase" means every contrast^
for purchase of, contract to buy, or acquisition ef '2
a security or interest in a security for value. 1
(5) "Director" means the director of the Drfi*§
sion of Securities charged with the administm^j
tion and enforcement of this chapter.
(6) "Division" means the Division of Securitaiaj|
established by Section 61-1-18.
(7) "Executive director" means the ex<
director of the Department of Commerce.
(8) "Fraud," "deceit," and "defraud" art
limited to their common-law meanings.
(9) "Guaranteed" means guaranteed as to
ment of principal or interest as to debt secuxitsalfl
or dividends as to equity securities.
*4
(10) (a) "Investment adviser" means any attfj]
son who, for compensation, engages in
business of advising others, either directly erf
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through publications or writings, as to the
value of securities or as to the advisability of
investing in, purchasing, or selling securities, or who, for compensation and as a part
of a regular business, issues or promulgates
analyses or reports concerning securities,
(b) "Investment adviser" does not include:
(i) a bank, savings institution, or
trust company;
(ii) a lawyer, accountant, engineer, or
teacher whose performance of these services is solely incidental to the practice
of his profession;
(iii) a broker-dealer or its agent
whose performance of these services is
solely incidental to the conduct of his
business as a broker-dealer and who receives no special compensation for them;
(iv) a publisher of any bona fide newspaper, news column, news letter, news
magazine, or business or financial publication or service, of general, regular,
and paid circulation, whether communicated in hard copy form, or by electronic
means, or otherwise, that does not consist of the rendering of advice on the basis of the specific investment situation of
each client;
(v) a person whose advice, analyses,
or reports relate only to securities exempted by Subsection 61-l-14(l)(a);
(vi) an investment advisor representative;
(vii) such other persons not within the
intent of this subsection as the division
may by rule or order designate.
(11) "Investment
adviser
representative"
means any partner, officer, director of, or a person occupying a similar status or performing similar functions, or other individual employed by or
associated with an investment adviser, except
clerical or ministerial personnel, who:
(a) makes any recommendations or otherwise renders advice regarding securities directly to advisory clients;
(b) manages accounts or portfolios of clients;
(c) determines which recommendation or
advice regarding securities should be given
if that person is a member of the investment
adviser's investment committee that determines general investment advice to be given
to clients or, if the investment adviser has no
investment committee, the person determines general client advice (if there are
more than five such persons, only the supervisors of such persons are considered to be
investment adviser representatives);
(d) solicits, offers, or negotiates for the
sale of or sells investment advisory services
unless that person is a broker-dealer licensed in this state or a licensed agent of a
broker-dealer and the person would not be
an investment adviser representative except
for the performance of the activities described in this subsection; or
(e) immediately supervises employees who
perform any of the foregoing.
(12) (a) "Issuer" means any person who issues
or proposes to issue any security or has outstanding a security that it hat issued.

(b) With respect to a preorganization certificate or subscription, "issuer" means the
promoter or the promoters of the person to be
organized.
(c) With respect to:
(i) interests in trusts, including but
not limited to collateral trust certificates, voting trust certificates and certificates of deposit for securities; or
(ii) shares in an investment company
without a board of directors, "issuer"
means the person or persons performing
the acts and assuming duties of a depositor or manager under the provisions of
the trust or other agreement or instrument under which the security is issued.
(d) With respect to an equipment trust
certificate, a conditional sales contract, or
similar securities serving the same purpose,
"issuer" means the person by whom the
equipment or property is to be used.
(e) With respect to interests in partnerships, general or limited, "issuer" means the
partnership itself and not the general partner or partners.
(f) With respect to certificates of interest
or participation in oil, gas, or mining titles
or leases or in payment out of production under the titles or leases, "issuer" means the
owner of the title or lease or right of production, whether whole or fractional, who creates fractional interests therein for the purpose of sale.
(13) "Nonissuer" means not directly or indirectly for the benefit of the issuer.
(14) "Person" means an individual, a corporation, a partnership, an association, a joint-stock
company, a joint venture, a trust where the interests of the beneficiaries are evidenced by a security, an unincorporated organization, a government, or a political subdivision of a government.
(15) "Promoter" means any person who, acting
alone or in concert with one or more persons,
takes initiative in founding or organizing the
business or enterprise of a person.
(16) (a) "Sale" or "sell" includes every contract
for sale of, contract to sell, or disposition of, a
security or interest in a security for value.
(b) "Offer" or "offer to sell" includes every
attempt or offer to dispose of, or solicitation
of an offer to buy, a security or interest in a
security for value.
(c) The following are examples of the definitions in Subsections (a) and (b):
(i) any security given or delivered
with or as a bonus on account of any
purchase of a security or any other
thing, is part of the subject of the purchase, and has been offered and sold for
value;
(ii) a purported gift of assessable
stock is an offer or sale as is each assessment levied on the stock;
(iii) an offer or sale of a security that
is convertible into, or entitles its holder
to acquire or subscribe to another security of the same or another issuer is an
offer or sale of that security, and also an
offer of the other security, whether the
right to convert or acquire is exercisable
immediately or in the future;
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(iv) any con version or exchange of one
security for another shall constitute an
offer or sale of the security received in a
conversion or exchange, and the offer to
buy or the purchase of the security converted or exchanged;
(v) securities distributed as a dividend wherein the person receiving the
dividend surrenders the right, or the alternative right, to receive a cash or property dividend is an offer or sale;
(vi) a dividend of a security of another
issuer is an offer or sale; or
(vii) the issuance of a security under a
merger, consolidation, reorganization,
recapitalization, reclassification, or acquisition of assets shall constitute the
offer or sale of the security issued as
well as the offer to buy or the purchase
of any security surrendered in connection therewith, unless the sole purpose
of the transaction is to change the issuer's domicile.
(d) The terms defined in Subsections 16(a)
and (b) do not include:
(i) a good faith gift;
(ii) a transfer by death;
(iii) a transfer by termination of a
trust or of a beneficial interest in a
trust;
(iv) a security dividend not within
Subsection 16(c)(v) or (vi);
(v) a securities split or reverse split;
or
(vi) any act incident to a judicially approved reorganization in which a security is issued in exchange for one or
more outstanding securities, claims, or
property interests, or partly in such exchange and partly for cash.
(17) "Securities Act of 1933," "Securities Exchange Act of 1934," "Public Utility Holding
Company Act of 1935," and "Investment Company Act of 1940" mean the federal statutes of
those names as amended before or after the effective date of this chapter.
(18) "Security" means any:
(a) note;
(b) stock;
(c) treasury stock;
(d) bond;
(e) debenture;
(0 evidence of indebtedness;
(g) certificate of interest or participation
in any profit-sharing agreement;
(h) collateral-trust certificate;
(i) preorganization certificate or subscription;
(j) transferable share;
(k) investment contract;
(1) burial certificate or burial contract;
(m) voting-trust certificate;
(n) certificate of deposit for a security;
(o) certificate of interest of participation
in an oil, gas, or mining title or lease or in
payments out of production under such a title or lease;
(p) contract or option on a contract for the
future delivery of any commodity offered or
sold to the public and not regulated by the
Commodity Futures Trading Commission,
provided that such contract or option shall

292 [293

not be subject to the provision of Section
61-1-7 if sold or purchased on the floor of a
bona fide exchange or board of trade and offared and sold to the public by a brokerdealer or agent registered under this chapter; or
(q) in general, any interest or instrument
commonly known as a "security," or any certificate of interest or participation in, tempo*
rary or interim certificate for, receipt for,
guarantee of, or warrant or right to subscribe to or purchase any of the foregoing.
"Security" does not include any insurance or
endowment policy or annuity contract under
which an insurance company promises to
pay money in a lump sum or periodically for
life or some other specified period.
(19) "State" means any state, territory, or possession of the United States, the District of Co*
lumbia, and Puerto Rico.
net \
61-1-14. Exemptions.
,J
(1) The following securities are exempted from Seed
tions 61-1-7 and 61-1-15:
]
(a) any security, including a revenue oblige-^
tion, issued or guaranteed by the United States,
any state, any political subdivision of a state, of
any agency or corporate or other instrumentality'
of one or more of the foregoing, or any certificate^
of deposit for sny of the foregoing;
(b) any security issued or guaranteed by Casa!
ad a, any Canadian province, any political subdilj
vision of any such province, any agency or coi.
rate or other instrumentality of one or more ofl
the foregoing, or any other foreign government
with which the United States currently maintains diplomatic relations, if the security is res*
ognized as a valid obligation by the issuer o»
guarantor;
(c) any security issued by and representing
interest in or a debt of, or guaranteed by,
bank organized under the laws of the Unil
States, or any bank, savings institution, or
company supervised under the laws of any
(d) any security issued by and representing
interest in or a debt of, or guaranteed by,
federal savings and loan association, or
building and loan or similar association
nized under the laws of any state and author!
to do business in this state;
(e) any security issued or guaranteed by
federal credit union or any credit union, ii
trial loan association, or similar association
nized and supervised under the laws of this
(0 any security issued or guaranteed by
railroad, other common carrier, public utility,
holding company which is subject to the ji
tion of the interstate commerce commission,
registered holding company under the
Utility Holding Company Act of 1935 or a
iary of such a company within the meaning
that act, or any security regulated in respect
its rates or in its issuance by a govern)
authority of the United States, any state,
ada, or any Canadian province;
(g) any security listed on the National
ation of Securities Dealers Automated
System, the New York Stock Exchange,
American Stock Exchange, or on any other
exchange or medium approved by the dr
except that the director may at any time
or revoke this exemption for any particular
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exchange, medium, security, or securities under
Subsection 61-1-14(4); any other security of the
same issuer which is of senior or substantially
equal rank to any security so listed and approved
by the director, any security called for by subscription rights or warranto so listed or approved,
or any warrant or right to purchase or subscribe
to any of the foregoing;
(h) any security issued by any person organized and operated not for private profit but exclusively for religious, educational, benevolent,
charitable, fraternal, social, athletic, or reformatory purposes, or as a chamber of commerce or
trade or professional association; and any security issued by a corporation organized under
Chapter 1, Title 3 and any security issued by a
corporation to which the provisions of such chaptor are made applicable by compliance with the
requirements of Section 3-1-21;
(i) any commercial paper which arises out of a
current transaction or the proceeds of which have
been or are to be used for current transactions,
and which evidenoas an obligation to pay cash
within nine months of the date of issuance, exclusive of days of grace, or any renewal, guarantee,
or guarantee of renewal of the paper which is
likewise limited;
(J) any investment contract issued in connection with an employees' stock purchase, savings,
pension, profit-sharing, or similar benefit plan;
(k) a security issued by an issuer registered as
an open-end management investment company
or unit investment trust under Section 8 of the
Investment Company Act of 1940, if:
(i) (A) the issuer is advised by an investment adviser that is a depository institution exempt from registration under
the Investment Advisers Act of 1940 or
that is currently registered as an investment adviser, and has been registered,
or is affiliated with an adviser that has
been registered, as an investment adviser under the Investment Advisers Act
of 1940 for at least three years next preceding an offer or sale of a security
claimed to be exempt under this subsection; and
(B) the adviser has acted, or is affiliated with an investment adviser that
has acted as investment adviser to one
or more registered investment companies or unit investment trusts for at
least three years next preceding an offer
or sale of a security claimed to be exempt under this subsection; or
(ii) the issuer haa a sponsor that has at all
times throughout the three years before an
offer or sale of a security claimed to be exempt under this subsection sponsored one or
more registered investment companies or
unit investment trusts the aggregate total
assets of which have exceeded $100,000,000;
(iii) in addition to Subsection (i) or (ii), the
division has received prior to any sale exempted herein:
(A) a notice of intention to sell which
has been executed by the issuer which
sets forth the name and address of the
issuer and the title of the securities to be
offered in this state; and
(B) a filing fee as determined by division rule;
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(iv) in the event sny offer or sale of a security of an open-end management investment
company is to be made more than 12 months
after the date on which the notice and fee
under Subsection (iii) is received by the director, another notice and payment of the applicable fee shall be required.
(v) For the purpose of this subsection, an
investment adviser is affiliated with another
investment adviser if it controls, is controlled by, or is under common control with
the other investment adviser.
(1) any security as to which the director, by
rule or order, finds that registration is not necessary or appropriate for the protection of investors.
(2) The following transactions are exempted from
Sections 61-1-7 and 61-1-15:
(a) any isolated transaction, whether effected
through a broker-dealer or not;
(b) any nonissuer transaction in an outstanding security.
(i) Such a security must be listed in a recognized securities manual such as Moody's
and Standard & Poor's securities manuals
where the listing contains the names of the
issuer's officers and directors, a balance
sheet of the issuer as of a date within 18
months, and a profit and loss statement for
either the fiscal year preceding that date or
the most recent year of operations; or
(ii) the security must have a fixed maturity or a fixed interest or dividend provision
and there has been no default during the
current fiscal year or within the three preceding fiscal years, or during the existence of
the issuer and any predecessors if less than
three years, in the payment of principal, interest, or dividends on the security.
(iii) The director may by rule or order approve certain manuals as recognized within
the meaning of this subsection;
(c) any nonissuer transaction effected by or
through a registered broker-dealer pursuant to
an unsolicited order or offer to buy;
(d) any transaction between the issuer or other
person on whose behalf the offering is made and
an underwriter, or among underwriters;
(e) any transaction in a bond or other evidence
of indebtedness secured by a real or chattel mortgage or deed of trust, or by an agreement for the
sale of real estate or chattels, if the entire mortgage, deed of trust, or agreement, together with
all the bonds or other evidences of indebtedness
secured thereby, is offered and sold as a unit;
(f) any transaction by an executor, administrator, sheriff, marshal, receiver, trustee in bankruptcy, guardian, or conservator;
(g) any transaction executed by a bona fide
pledgee without any purpose of evading this
chapter;
(h) any offer or sale to a bank, savings institution, trust company, insurance company, investment company as defined in the Investment
Company Act of 1940, pension or profit-sharing
trust, or other financial institution or institutional buyer, or to a broker-dealer, whether the
purchaser is acting for itself or in some fiduciary
capacity;
(i) any offer or sale of a preorganization certificate or subscription if:

1-1-14

SECURITIES DIVISION—REAL ESTATETDIVISION

(I) no commission or other remuneration
is paid or given directly or indirectly for soliciting any prospective subscriber,
(II) the number of subscribers acquiring
any legal or beneficial interest therein does
not exceed ten, and
(m) there is no general advertising or solicitation in connection with the offer or sale
(j) (i) any transaction pursuant to an offer by
an issuer of its securities to its existing secu
nties holders, if no commission or other remuneration, other than a standby commission is paid or given directly or indirectly for
soliciting any security holders in this state,
if the transaction constitutes
(A) the conversion of convertible securities,
(B) the exercise of nontransferable
rights or warrants,
(C) the exercise of transferable rights
or warrants if the rights or warrants are
exercisable not more than 90 days after
their issuance, or
(D) the purchase of securities under a
preemptive right, and
(u) the exemption created by Subsection
<2)<j)(i) is not available for an offer or sale of
securities to existing securities holders who
have acquired their securities from the issuer in a transaction in violation of Section
61-1-7,
(k) any offer, but not a sale, of a security for
which registration statements have been filed
under both this chapter and the Securities Act of
1933 if no stop order or refusal order is in effect
and no public proceeding or examination looking
toward such an order is pending,
( D a distribution of securities as a dividend if
the person distributing the dividend is the issuer
of the securities distributed,
(m) any nonissuer transaction effected by or
through a registered broker-dealer where the
broker-dealer or issuer files with the division,
and the broker-dealer maintains in his records,
and makes reasonably available upon request to
any person expressing an interest in a proposed
transaction in the security with the brokerdealer information prescribed by the division under its rules,
(n) any transactions not involving a public offering,
(o) any offer or sale of "condominium units" or
"time period units" as those terms are defined in
the Condominium Ownership Act, whether or
not to be sold by installment contract, if the provisions of the Condominium Ownership Act, or if
the units are located in another state, the condominium act of that state, the Utah Uniform Land
Sales Practices Act, and the Utah Uniform Consumer Credit Code are complied with,
(p) any transaction or series of transactions involving a merger, consolidation, reorganization,
recapitalization, reclassification, or sale of assets,
if the consideration for which, in whole or in part,
is the issuance of securities of a person or persons, and if
(i) the transaction or series of transactions
is incident to a vote of the securities holders
of each person involved or by written consent
or resolution of some or all of the securities
holders of each person involved.
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(n) the vote, consent, or resolution is
given under a provision in
(A) the applicable corporate statute or
other controlling statute,
(B) the controlling articles of incorporation, trust indenture, deed of trust, or
partnership agreement, or
(C) the controlling agreement among
securities holders,
(in) (A) one person involved in the transaction is required to file proxy or informational materials under Section 14(a)
or (c) of the Securities Exchange Act of
1934 or Section 20 of the Investment
Company Act of 1940 and has so filed,
(B) one person involved in the transaction is an insurance company which is
exempt from filing under Section
12(g)(2)(G) of the Securities Exchange
Act of 1934, and has filed proxy or informational materials with the appropriate
regulatory agency or official of its domiciliary state, or
(C) all persons involved in the transaction are exempt from filing under Section 12(g)(1) of the Securities Exchange
Act of 1934, and file with the division
such proxy or informational material as
the division requires by rule,
(iv) the proxy or informational material is
filed with the division and distributed to all
securities holders entitled to vote in the
transaction or series of transactions at least
ten business days prior to any necessary vote
by the securities holders or action on any
necessary consent or resolution, and
(v) the division does not, by order, deny or
revoke the exemption within ten business
days after filing of the proxy or informational material*,
(q) any transaction pursuant to an offer to sell
securities of an issuer
d) This subsection applies if
(A) the transaction is part of an issue
in which there are not more than 15 purchasers in this state, other than those
designated in Subsection (l)(h), during
any 12 consecutive months,
(B) no general solicitation or general
advertising is used in connection with
the offer to sell or sale of the securities;
(C) no commission or other similar,
compensation is given, directly or indVj
rectly, to a person other than a broker^
dealer or agent licensed under this chaster, for soliciting a prospective po*^
chaser in this state, and
;
(D) the seller reasonably believes that
all the purchasers in this state are pssv
chasing for investment
1
(n) The director by rule or order as to 43
security or transaction, or a type of securisK
or transaction, may withdraw or further cos*j
dition this exemption or waive one or more eft
the conditions in this subsection, and
i
(r) any transaction as to which the division, off
rule or order, finds that registration is not neesM
sary or appropriate for the protection of infSBf
tors,
m
(3) Every person filing an exemption notice or s j i
plication shall pay a filing fee as determined by nsV]
or order of the division
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61-1-18.2

(4) Upon approval by a majority of the Securities
lated Section 61-1-7 or 61-1-15 by reason of any offer
Advisory Board, the director may by means of an ador sale effected after the entry of an order under this
judicative proceeding as conducted in accordance
subsection if he sustains the burden of proof that he
with Chapter 46b. Title 63, the Administrative Procedid not know, and in the exercise of reasonable care
dures Act, deny or revoke any exemption specified in
could not have known, of the order
ISM
Subsection (l)(g), (l)(h), or (1)0) or in Subsection (2)
with respect to
61-1-14.5. Burden of proving e x e m p t i o n .
(a) a specific security, transaction, or series of
In any proceeding under this chapter, civil, crimitransactions, or
nal, administrative, or judicial, the burden of proving
(b) any person or issuer, any affiliate or sucan exemption under Section 61-1-14 or an exception
cessor to a person or issuer, or any entity subsefrom a definition under Section 61-1-13 is upon the
quently organized by or on behalf of a person or
person claiming the exemption or exception
isss
issuer generally if he finds that the order is in
61-1-15. Filing of sales literature.
the public interest and that
The division may by rule or order require the filing
d) the application for or notice of exempof any prospectus, pamphlet, circular, form letter, adtion filed with the division is incomplete in
vertisement, or other sales literature or advertising
any material respect or contains any statecommunication addressed or intended for distribution
ment which was, in the light of the circumto prospective investors, unless the security or transstances under which it was made, false or
action is exempted by Section 61-1-14
less
misleading with respect to any material fact,
(u) any provision of this chapter, or any
61-1-16. False statements unlawful.
rule, order, or condition lawfully imposed
It is unlawful for any person to make or cause to be
under this chapter has been willfully viomade, in any document filed with the division or in
lated in connection with the offering or exany proceeding under this chapter, any statement
emption by
which is, at the time and in the light of the circum(A) the person filing any application
stances under which it is made, false or misleading in
for or notice of exemption,
any material respect
isss
(B) the issuer, any partner, officer, or
director of the issuer, any person occupy61-1-17. N o finding by division o n merits —
ing a similar status or performing simiContrary representation unlawful.
lar functions, or any person directly or
(1) Neither the fact that an application for regisindirectly controlling or controlled by
tration or a registration statement has been filed nor
the issuer, but only if the person filing
the fact that a person or security is effectively registhe application for or notice of exemptered constitutes a finding by the division that any
tion is directly or indirectly controlled
document filed under this chapter is true, complete,
by or acting for the issuer, or
and not misleading Neither any such fact nor the
(C) any underwriter,
fact that an exemption or exception is available for a
(m) the security for which the exemption
security or a transaction means that the division has
is sought is the subject of an administrative
passed in any way upon the merits or qualifications
stop order or similar order, or a permanent of, or recommended or given approval to, any person,
or temporary injunction or any court of comsecurity, or transaction
petent jurisdiction entered under any other
(2) It is unlawful to make, or cause to be made, to
federal or state act applicable to the offering
any prospective purchaser, customer, or client any
or exemption, the division may not institute
representation inconsistent with Subsection (1)
isss
a proceeding against an effective exemption
under this subsection more than one year
61-1-18. Division of Securities established — Difrom the date of the order or injunction rerector — Appointment — Functions.
lied on, and it may not enter an order under
(1) There is established within the Department of
this subsection on the basis of an order or
Commerce a Division of Securities The division shall
injunction entered under any other state act
be under the direction and control of a director, apunless that order or injunction was based on
pointed by the executive director with the governor's
facts that would currently constitute a
approval The director shall be responsible for the
ground for a stop order under this section,
administration and enforcement of this chapter The
(iv) the issuer's enterprise or method of director shall hold office at the pleasure of the goverbusiness includes or would include activities
nor
that are illegal where performed,
(2) The director, with the approval of the executive
director, may employ such staff as necessary to dis(v) the offering has worked, has tended to
charge the duties of the division at salaries to be fixed
work, or would operate to work a fraud upon
by the director according to standards established by
purchasers,
the
Department of Administrative Services
isss
(vi) the offering has been or was made
with unreasonable amounts of underwriters'
61-1-18.1. Technical experts and specialists —
and sellers' discounts, commissions, or other
Employment — Contracts.
compensation, or promoters' profits or particThe director may employ or contract with technical
ipation, or unreasonable amounts or kinds of
experts
and
specialists including but not limited to
options,
certified public accountants, appraisers, engineers,
(vn) an exemption is sought for a security
and tax accountants to conduct or participate in any
or transaction which is not eligible for the
examination, audit, investigation or proceeding
exemption, and
isss
(vm) the proper filing fee, if any, has not
been paid
61-1-18J2. B u d g e t — Annual r e p o r t
8 ) No order under Subsection (4) may operate retThe director shall annually prepare and submit to
•fcetively No person may be considered to have viothe executive director
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( D a budget for the expenses of the division for
the administration and enforcement of this chapter for the next fiscal year; and
(2) a report outlining the division's work for
the preceding fiscal year.
IMS
1-1-18.3.

Information obtained b y division —
U s e for personal benefit prohibited —
Disclosure.
It is unlawful for any of the division's employees or
ny member of the Securities Advisory Board to use
>r personal benefit any non-public information
rhich is filed with or obtained by the division. No
roviaion of this chapter authorizes the division or
ny of its officers or employees to disclose any such
iformation except among themselves or when necesary or appropriate in a proceeding or investigation
nder this chapter. No provision of this chapter ciher creates or derogates from any privilege which
xists at common law or otherwise when documeniry or other evidence is sought under subpoena diBcted to the division or any of its employees.
less
1-1-18.4. F e e s collected b y division.
The Division of Securities shall establish, charge,
nd collect fees pursuant to Subsection 63-38-3(2), ex;pt when it can be demonstrated that the fee amount
lould be based on factors other than cost, for the
>1 lowing:
(1) the fair and reasonable cost of any examination, audit, or investigation authorized or required by this chapter or other state law;
(2) certificate of serving and mailing process
served upon the division in any action or proceeding commenced or prosecuted in this state
against any person who has appointed the division its agent as provided in Subsection
61-1-26X7);
(3) copies and authentication of all papers,
publications, data, and other records available to
the public or issued under the division's authority,
less
1-1-18.5.

Securities Advisory Board established — Appointment — Duties —
Qualifications — Terms — Vacancies
— Meetings — Conflicts of interest —
Compensation.
(1) There is hereby established a Securities Advi>ry Board. Members of the board shall be appointed
f the governor with the advice and consent of the
enate. The board shall have the following duties:
(a) formulate and make recommendations to
the director regarding policy and budgetary matters;
(b) submit recommendations regarding registration requirements and division rules;
(c) formulate and make recommendations to
the director regarding the establishment of reasonable fees; and
(d) generally act in an advisory capacity to the
director with respect to the exercise of his duties,
powers, and responsibilities.
(2) The Securities Advisory Board shall be com•ised of five members, two from the securities broc a g e community who have at least five years prior
tperience in securities matters, one from the securiM section of the Utah Bar Association, one officer or
rector of a corporation not subject to the reporting
quirements of Section 13 or 15(d) of the Securities
xchange Act of 1934, and one from the public at
rge who has no active participation in the securities
isiness. The term of the public member first ap-
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pointed shall expire July 1, 1987, the term of the
broker and one attorney first appointed shall expire
July 1,1986, and the term of the other broker and the
officer or director first appointed shall expire July 1,
1986. The terms of the board members thereafter
shall run three years with no member serving more
than two consecutive terms.
(3) Any vacancy in the membership of the board
occurring other than by expiration of the term shall
be filled in the same manner as the original appointment, but for the unexpired term only. All members
shall serve until their respective successors are appointed and qualified.
(4) The board shall meet at least quarterly on a
regular date to be fixed by the board and at such
other times at the call of the director or any two members of the board. Four members shall constitute a
quorum for the transaction of business. Actions of the
board shall require a vote of a majority of those
present.
(6) Each member of the board shall, by sworn and
written statement filed with the Department of Commerce and the lieutenant governor, disclose any position of employment or ownership interest that the
member has with respect to any entity or business
subject to the jurisdiction of the division. This statement shall be filed upon appointment and must bt
appropriately amended whenever significant changes
occur in matters covered by the statement.
(6) The members of the board shall receive no salary but shall be paid a per diem allowance, as provided by law, for each day actually spent in the performance of their duties, and travel expenses as established by the Division of Finance.
isss
61-1-18.6.

Procedures — Adjudicative proceedings.
The Division of Securities shall comply with the
procedures and requirements of Chapter 46b, Title
68, in its adjudicative proceedings.
is*?

61-1-18,7.

Securities i n v e s t o r e d u c a t i o n and
training.
(1) All money received by the state by reason of
civil penalties ordered and administrative fines collected pursuant to this chapter shall be deposited in
the General Fund as a securities investor education
and training restricted account to provide revenue for
educating the public and the securities industry as
provided in this section.
(2) The restricted account may include any fines
collected by the division after July 1, 1989, pursuant
to voluntary settlements or administrative orders,
and these may be set aside for investor education and
training.
(3) Money deposited or accumulated in the restricted account shall be used in a manner consistent
with the duties of the division under this chapter andr
only for any or all of the following and the expense of
providing them:
(a) education and training of Utah residents in
matters concerning securities laws and invest*
ment decisions, by publications or presentations;
(b) education of registrants and licensees under this chapter, by:
(i) publication of this chapter and rules
and policy statements and opinion letters sf
the division; and
*
(ii) sponsorship of seminars or meetings t*
educate registrants and licensees as to the
requirements of this chapter; and
(c) investigation and litigation.
MS*
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IM-19. Investigations authorised.
(1) (a) The division in its discretion may make any
public or private investigations within or without this state as it considers necessary to determine whether any person has violated, is violating, or is about to violate any provision of this
chapter or any rule or order hereunder.
(b) To aid in the enforcement of this chapter or
in the prescribing of rules and forms hereunder,
the division may require or permit any person to
file a statement in writing, under oath or otherwise as to all the facts and circumstances concerning the matter to be investigated.
(c) The division may publish information concerning any violation of this chapter or the violation of any rule or order hereunder.
(2) For the purpose of any investigation or proceeding under this chapter, the division or any employee
designated by it may:
(a) administer oaths and affirmations;
(b) subpoena witnesses and compel their attendance;
(c) take evidence; and
(d) require the production of any books, papers, correspondence, memoranda, agreements,
or other documents or records relevant or material to the investigation.
isso
tl-1-20. Enforcement.
Whenever it appears to the director that any person has engaged, is engaging, or is about to engage in
say act or practice constituting a violation of this
chapter or any rule or order under this chapter, in
addition to any specific powers granted in this chapter
(1) (a) the director may issue an order directing the person to appear before the division
and show cause why an order should not be
issued directing the person to cease and desist from engaging in the act or practice, or
doing any act in furtherance of the activity;
(b) the order to show cause shall state the
reasons for the order and the date of the
hearing;
(c) the director shall promptly serve a
copy of the order to show cause upon each
person named in the order;
(d) the director shall hold a hearing on the
order to show cause no sooner than ten business days after the order is issued;
(e) after a hearing, the director may issue
an order to cease and desist from engaging in
any act or practice constituting a violation of
this chapter or any rule or order under this
chapter. The order shall be accompanied by
written findings of fact and conclusions of
law;
(f) the director may impose a fine; and
(g) the director may bar or suspend that
person from associating with a licensed broker-dealer or investment adviser in this
state.
(2) (a) Bring an action in the appropriate district court of this state or the appropriate
court of another state to enjoin the acts or
practices and to enforce compliance with this
chapter or any rule or order under this chapter,
(b) upon a proper showing in an action
brought under this section, the court may:
(i) issue a permanent or temporary,
prohibitory or mandatory injunction;
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(ii) issue a restraining order or writ of
mandamus;
(iii) enter a declaratory judgment;
(iv) appoint a receiver or conservator
for the defendant or the defendant's assets;
(v) order disgorgement;
(vi) order rescission;
(vii) impose a fine of not more than
$500 for each violation of the act; and
(viii) enter any other relief the court
considers just; and
(c) the court may not require the division
to post a bond in an action brought under
this subsection.
isso
61-1-21.

Penalties for violations — Limitation of
prosecutions.
Any person who willfully violates any provision of
this chapter except Section 61-1-16, or who willfully
violates any rule or order under this chapter, or who
willfully violates Section 61-1-16 knowing the statement made to be false or misleading in any material
respect, shall upon conviction be fined not more than
$10,000 or imprisoned not more than five years, or
both. No person may be imprisoned for the violation
of any rule or order if he proves that he had no knowledge of the rule or order. No indictment or information may be returned or complaint filed under this
chapter more than five years after the alleged violation,
isso

61-1-21.5. Legal counsel — Prosecutions.
(1) The attorney general shall advise and represent the division and its staff in all civil matters,
administrative or judicial, requiring legal counsel or
services in the exercise or defense of the division's
power or the performance of its duties.
(2) In the prosecution of all criminal actions under
this chapter, the attorney general, or county attorney
of the appropriate jurisdiction, shall provide all legal
services for the division and its staff. The division
may refer such evidence as is available concerning
violations of this chapter to the attorney general or
the appropriate county attorney for criminal prosecution.
1SSS
61-1-22.

Sales and purchases in violation —
Remedies — Limitation of actions.
(1) Any person who offers or sells a security in violation of Subsection 61-1-3(1), Section 61-1-7, Subsection 61-1-17(2), any rule or order under Section
61-1-15 which requires the affirmative approval of
sales literature before it is used, any condition imposed under Subsection 61-1-10(4) or 61-1-11(7), or
offers, sells, or purchases a security in violation of
Subsection 61-1-1(2) is liable to the person selling the
security to or buying the security from him, who may
sue either at law or in equity to recover the consideration paid for the security, together with interest at
12% per year from the date of payment, costs, and
reasonable attorney's fees, less the amount of any income received on the security, upon the tender of the
security or for damages if he no longer owns the security. Damages are the amount that would be recoverable upon a tender leas the value of the security when
the buyer disposed of it and interest at 12% per year
from the date of disposition.
(2) The court in a suit brought under Subsection
(1) may award an amount equal to three times the
consideration paid for the security, together with interest, costs, and attorney's fees, less any amounts,
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11 as specified in Subsection (1) upon a showing that
he violation was reckless or intentional.
(3) A person who offers or sells a security in violaion of Subsection 61-1-1(2) is not liable under Subnotion (1) if the purchaser knew of the untruth or
mission, or the seller did not know and in the exerise of reasonable care could not have known of the
ntrue statement or misleading omission.
(4) Every person who directly or indirectly controls
seller or buyer liable under Subsection (1), every
artner, officer, or director of such a seller or buyer,
very person occupying a similar status or performlg similar functions, every employee of such a seller
r buyer who materially aids in the sale or purchase,
nd every broker-dealer or agent who materially aids
\ the sale are also liable jointly and severally with
nd to the same extent as the seller or purchaser,
nless the nonseller or nonpurchaser who is so liable
is tains the burden of proof that he did not know,
nd in exercise of reasonable care could not have
nown, of the existence of the facts by reason of
hich the liability is alleged to exist. There is contriition as in cases of contract among the several perns so liable.
(5) Any tender specified in this section may be
ade at any time before entry of judgment.
(6) Every cause of action under this section surves the death of any person who might have been a
aintiff or defendant.
(7) No action shall be maintained to enforce any
ibility under this section unless brought before the
pi ration of four years alter the act or transaction
nstituting the violation or the expiration of two
ars after the discovery by the plaintiff of the facts
nstituting the violation, whichever expires first. No
rson may sue under this section: (a) if the buyer or
Her received a written offer, before suit and at a
ne when he owned the security, to refund the conleration paid together with interest at 12% per year
>m the date of payment, less the amount of any
come received on the security, and he failed to acpt the offer within 30 days of its receipt; or (b) if the
yer or seller received such an offer before suit and
a time when he did not own the security, unless he
tected the offer in writing within 30 days of its rept.
8) No person who has made or engaged in the permance of any contract in violation of this chapter
any rule or order hereunder, or who has acquired
y purported right under any such contract with
owledge of the facts by reason of which its making
performance was in violation, may base any suit on
j contract.
9) Any condition, stipulation, or provision binding
y person acquiring any security to waive complice with this chapter or any rule or order hereunder
void.

10) The rights and remedies provided by this
ipter are in addition to any other rights or remes that may exist at law or in equity, but this chapdoes not create any cause of action not specified in
B section or Subsection 61-1-4(5).
isse
1-28. Review of orders.
iny person aggrieved by a final order of the direcdetermining all of the issues of an adjudicative
ceeding may obtain review of the order by the extive director in accordance with Chapter 46b, Title
the Administrative Procedures Act.
itso
1-24. Rules, forms, and order* of division.
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(1) (a) The division may make, amend, and rescind
rules, forms, and orders when necessary to carry
out the provisions of this chapter.
(b) For the purpose of rules and forms, the division may classify securities, persons, and matters within its jurisdiction, and prescribe different requirements for different classes.
(2) (a) The division may not make, amend, or rescind any rule, form, or order unless it finds that
the action is in the public interest, for the protection of investors, and consistent with the purposes of this chapter.
(b) In prescribing rules and forms, the division
may cooperate with the securities administrators
of the other states and the Securities and Exchange Commission to achieve maximum uniformity in the form and content of registration
statements, applications, and reports wherever
practicable.
(3) (a) The division may by rule or order prescribe:
(i) the form and content of financial statements required under this chapter;
(ii) the circumstances under which consolidated financial statements shall be filed;
and
(iii) whether or not any required financial
statements shall be certified by independent
public accountants.
(b) All financial statements shall be prepared
in accordance with generally accepted accounting
practices.
(4) All rules and forms of the division shall be published.
(5) No provision of this chapter imposing any liability applies to any act done or omitted in good faith
in conformity with any rule, form, or order of the
division, notwithstanding that the rule, form, or order may later be amended or rescinded or be determined by judicial or other authority to be invalid for
any reason.

(6) The division may by rule classify specific acts
as unlawful within the meaning of Sections 61-1-1
and 61-1-2 if it finds that the acts could operate as a
fraud or part of a device, scheme, or artifice to defraud any person, and that the rule is not inconsistent
with this chapter.
is*
61-1-26. Record of registrations.
(1) A document is filed when it is received by the <
division.
(2) The division shall keep a register of all applications for registration and registration statements;!
which are or have ever been effective under this chagp j
ter and all denial, suspension, or revocation ordeftj
which may have been entered under this chapter. TW*3
register shall be open for public inspection.
»J
(3) The information contained in or filed with ajsf|
registration statement, application, or report may e i i
made available to the public under such rules as the*
division prescribes.
3
(4) Upon request and at such reasonable charges t t j
it prescribes, the division shall furnish to any persasjJ
photostatic or other copies, certified under seal if i * 3
quested, of any entry in the register or any document!
which is a matter of public record. In any |iim •ullagi
or prosecution under this chapter, any copy so o t i w |
fied is prima facie evidence of the contents of tistj
entry or document certified.
u»|
(6) The division in its discretion may honor M
quests from interested persons for interpretative]
opinions.
isjsf
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61-1-26. Scope of the act — Service of process.
(1) Section 61-1-1, Subsection 61-1-3(2), Sections
61-1-7, 61-1-17, and 61-1-22 apply to persons who sell
or offer to sell when:
(a) an offer to sell is made in this state; or
(b) an offer to buy is made and accepted in this
state.
(2) Section 61-1-1, Subsection 61-1-3(2), and Section 61-1-17 apply to persons who buy or offer to buy
when:
(a) an offer to buy is made in this state; or
(b) an offer to sell is made and accepted in this
state.
(3) For the purposes of this section, an offer to sell
or to buy is made in this state whether or not either
party is then present in this state, when the offer:
(a) originates from this state; or
(b) is directed by the offeror to this state and
received at the place to which it is directed, or at
any post office in this state in the case of a mailed
offer.
(4) For the purposes of this section, an offer to sell
or to buy is accepted in this state when acceptance:
(a) is communicated to the offeror in this state;
and
(b) has not previously been communicated to
the offeror, orally or in writing, outside this
state, and acceptance is communicated to the offeror in this state, whether or not either party is
then present in this state, when the offeree directs it to the offeror in this state reasonably believing the offeror to be in this state and it is
received at the place to which it is directed or at
any post office in this state in the case of a mailed
acceptance.
(5) An offer to sell or to buy is not made in this
•tote when:
(a) the publisher circulates or there is circulated on his behalf in this state any bona fide
newspaper or other publication of general, regular, and paid circulation which is not published
in this state, or which is published in this state
but has had more than two-thirds of its circulation outside this state during the past 12 months;
or
(b) a radio or television program originating
outside this state is received in this state.
(6) Section 61-1-2 and Subsection 61-1-3(3), as well
u Section 61-1-17 so far as investment advisers are
concerned, apply when any act instrumental in effecting prohibited conduct is done in this state, whether
or not either party is then present in this state.
(7) Every application for registration under this
chapter and every issuer which proposes to offer a
Mcurity in this state through any person acting on an
agency basis in the common-law sense shall file with
the division, in such form as it by rule prescribes, an
irrevocable consent appointing the division or the director to be his attorney to receive service of any lawnil process in any noncriminal suit, action, or proceeding against him or his successor, executor, or administrator which arises under this chapter or any
role or order hereunder after the consent has been
filed, with the same force and validity as if served
personally on the person filing the consent. A person
who has filed such a consent in connection with a
previous registration need not file another. Service
My be made by leaving a copy of the process in the
efflce of the division, but it is not effective unless the
plaintiff, who may be the division in a suit, action, or
proceeding instituted by it, sends notice of the service
and a copy of the process by registered mail to the
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defendant or respondent at his last address on file
with the division, and the plaintiffs affidavit of compliance with this subsection is filed in the case on or
before the return day of the process, if any, or within
such further time as the court allows.
(8) When any person, including any nonresident of
this state, engages in conduct prohibited or made actionable by this chapter or any rule or order hereunder, and he has not filed a consent to service of process under Subsection (7) and personal jurisdiction
over him cannot otherwise be obtained in this state,
that conduct shall be considered equivalent to his appointment of the division or the director to be his
attorney to receive service of any lawful process in
any noncriminal suit, action, or proceeding against
him or his successor executor or administrator which
grows out of that conduct and which is brought under
this chapter or any rule or order hereunder, with the
same force and validity as if served on him personally. Service may be made by leaving a copy of the
process in the office of the division, but it is not effective unless the plaintiff, who may be the division in a
suit, action, or proceeding instituted by it, sends notice of the service and a copy of the process by registered mail to the defendant or respondent at his last
known address or takes other steps which are reasonably calculated to give actual notice, and the plaintiffs affidavit of compliance with this subsection is
filed in the case on or before the return day of the
process, if any, or within such further time as the
court allows.

(9) When process is served under this section, the
court, or the director shall order such continuance as
may be necessary to afford the defendant or respondent reasonable opportunity to defend.
iste
61-1-27. Construction of chapter.
This chapter may be so construed as to effectuate
its general purpose to make uniform the law of those
states which enact it and to coordinate the interpretation and administration of this chapter with the related federal regulation.
last
61-1-28. Citation of chapter.
This chapter may be cited as the Utah Uniform
Securities Act.
itst
61-1-29. Savings clause.
If any provision of this chapter or its application to
any person or circumstance is held invalid, the invalidity shall not affect other provisions or applications
of the chapter which can be given effect without the
invalid provision or application.
lsat
61-1-90. Prior law repealed — Savings clause.
(1) The Securities Act, Chapter 1, Title 61, Utah
Code Annotated 1953, as amended by Chapter 129,
Laws of Utah 1957, is hereby repealed except as
saved in this section.
(2) Prior law exclusively governs all suits, actions,
prosecutions, or proceedings which are pending or
may be initiated on the basis of facts or circumstances
occurring before the effective date of this chapter, except that no civil suit or action may be maintained to
enforce any liability under prior law unless brought
within any period of limitation which applied when
the cause of action accrued and in any event within
two years after the effective date of this chapter.
(3) All effective registrations under prior law, all
administrative orders relating to such registrations,
and all conditions imposed upon such registrations
remain in effect so long as they would have remained
in effect if this chapter had not been passed. They are
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(it) any action taken by an agency in response to committee recommendations; and
(iii) any recommendations by the committee for legislation.
its*
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63-46e-12. Interested parties.
(1) An interested person may petition an agency
requesting the making, amendment, or repeal of a
rule.
(2) The division shall prescribe by rule the form for
petitions and the procedure for their submission, consideration, and disposition.
(3) A statement shall accompany the proposed
rule, or amendment or repeal of a rule, demonstrating that the proposed action is within the jurisdiction
of the agency and appropriate to the powers of the
agency.
(4) Within 30 days after submission of a petition,
the agency shall either deny the petition in a writing
stating its reasons for the denial, or initiate rulemaking proceedings in accordance with Section 63-46a-4.

46a-11.5. Legislative
reauthorization
of
agency rules — Extension of rules by
governor.
1) All grant* of rulemaking power from the Legislre to a state agency in any statute are made subto the provisions of this section.
2) (a) Except as provided in Subsection (b), every
agency rule that is in effect on January 1 of any
calendar year expires on May 1 of that year unless it has been reauthorized by the Legislature
during its annual general session.
1SS7
(b) Notwithstanding the provisions of Subsection (lXa), an agency's rules do not expire if:
63-46a-12.1.
Judicial
challenge
to
administra(i) the rule is explicitly mandated by a fedtive rules.
eral law or regulation; or
(1) (a) Any person aggrieved by a rule may obtain
(ii) a provision of Utah's constitution vests
judicial review of the rule by filing a complaint
the agency with specific constitutional auwith the county clerk in the district court where
thority to regulate.
the person resides or in the district court in Salt
1) (a) Prior to January 1 of each year, the AdminLake County.
istrative Rules Review Committee shall have
(b) Any person aggrieved by an agency's failomnibus legislation prepared for consideration
ure to comply with Section 63-46a-3 may obtain
by the Legislature during its annual general session.
judicial review of the agency's failure to comply
(b) The omnibus legislation shall be substanby filing a complaint with the clerk of the district
tially in the following form: "All rules of Utah
court where the person resides or in the district
state agencies are reauthorized except for the folcourt in Salt Lake County.
lowing:".
(2) (a) Except as provided in Subsection (b), a per(c) Before sending the legislation to the goverson seeking judicial review under this section
nor for his action, the Administrative Rules Reshall exhaust his administrative remedies by
view Committee shall send a letter to the govercomplying with the requirements of Section
nor and to the agency explaining specifically why
63-46a-12 before filing the complaint.
the committee believes any rule should not be
(b) When seeking judicial review of a rule, the
reauthorized.
person need not exhaust his administrative remI) The Legislature's reauthorization of a rule by
edies if:
elation does not constitute legislative approval of
(i) less than six months has passed since
rule, nor is it admissible in any proceeding a s
the date that the rule became effective and
lence of legislative intent.
the person had submitted verbal or written
>) (a) If an agency believes that a rule that has
comments on the rule to the agency during
not been reauthorized by the Legislature or that
the public comment period;
will be allowed to expire should continue in full
(ii) a statute granting rulemaking authorforce and effect and is a rule within their authoity expressly exempts rules made under aurized rulemaking power, the agency may seek
thority
of that statute from compliance with
the governor's declaration extending the rule beSection 63-46a-12; or
yond the expiration date.
(iii) compliance with Section 63-46a-12
(b) In seeking the extention, the agency shall
would cause the person irreparable harm.
submit a petition to the governor that affirma(3) (a) Besides the information required by the
tively states:
Utah Rules of Civil Procedure, a complaint filed
(i) that the rule is necessary; and
under this section shall contain:
(ii) a citation to the source of its authority
(i) the name and mailing address of the
to make the rule.
plaintiff;
(c) (i) If the governor finds that the necessity
(ii) the name and mailing address of the
does exist, and that the agency has the authority to make the rule, he may declare the
defendant agency;
rule to be extended by publishing that decla(iii) the name and mailing address of any
ration in the Administrative Rules Bulletin
other party joined in the action as a defenon or before April 15 of that year.
dant;
(ii) The declaration shall set forth the rule
(iv) a copy of the rule or proposed rule, if
to be extended, the reasons the extention is
any;
necessary, and a citation to the source of the
(v) an allegation that he has either exagency's authority to make the rule.
hausted the administrative remedies by com(d) If the omnibus bill required by Subsection
plying with Section 63-46a-12 or met the re(3) fails to pass both houses of the Legislature,
quirements for waiver of exhaustion of adthe governor may declare all rules to be extended
ministrative remedies established by Subby publishing a single declaration in the Adminsection (2Kb);
istrative Rules Bulletin on or before April 16
(vi) the relief sought; and
without meeting requirements of Subsections (b)
(vii) factual and legal allegations supportand (c).
lsss
ing the relief sought.
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(b) (i) The plaintiff shall serve a summons and
a copy of the complaint as required by the
Utah Rules of Civil Procedure.
(ii) The defendants shall file a responsive
pleading as required by the Utah Rules of
Civil Procedures.
(iii) The agency shall file the administrative record of the rule, if any, with its responsive pleading.
(4) The district court may grant relief to the petitioner by:
(a) declaring the rule invalid, if the court finds
that:
(i) the rule violates constitutional or statutory law or the agency does not have legal
authority to make the rule;
(ii) the rule is not supported by substantial evidence when viewed in light of the
whole administrative record; or
(iii) the agency did not follow proper rulemaking procedure;
(b) declaring the rule nonapplicable to the petitioner;
(c) remanding the matter to the agency for
compliance with proper rulemaking procedures
or further fact-finding;
(d) ordering the agency to comply with Section
63-46a-3;
(e) issuing a judicial stay or injunction to enjoin the agency from illegal action or action that
would cause irreparable harm to the petitioner;
or
(f) any combination of Subsections (a) through
(e).
(5) If the plaintiff meets the requirements of Subsection (2Kb) the district court may review and act on
a complaint under this section whether or not the
plaintiff has requested the agency review under Section 63-46a-12.
1SS0
63-46a-13. R e p e a l e d .

isso

63-46a-14. T i m e for c o n t e s t i n g a rule.
A proceeding to contest any rule on the ground of
noncompliance with the procedural requirements of
this chapter shall commence within two years of the
effective date of the rule.
isss
63-46a-15. R e p e a l e d .

ltss

6M6a-16. Utah Administrative Code as official
compilation of rules.
The code shall be received in all the courts, and by
til the judges, public officers, commissions, and departments of the state government as evidence of the
administrative law of the state of Utah and as an
authorized compilation of the administrative law of
Utah.
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Procedures for formal adjudicative proceedings — Responsive pleadings.
Procedures for formal adjudicative proceedings — Discovery and subpoenas.
Procedures for formal adjudicative proceedings — Hearing procedure.
Procedures for formal adjudicative proceedings — Intervention.
Procedures for formal adjudicative proceedings — Orders.
Default.
Agency review — Procedure.
Agency review — Reconsideration.
Judicial review — Exhaustion of administrative remedies.
Judicial review — Informal adjudicative
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Judicial review — Formal adjudicative
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Judicial review — Type of relief.
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Civil enforcement.
Emergency adjudicative proceedings.
Declaratory orders.
Transition procedures.

63-46b-l. Scope and applicability of chapter.
(1) Except as set forth in Subsection (2), and except
as otherwise provided by a statute superseding provisions of this chapter by explicit reference to this chapter, the provisions of this chapter apply to every
agency of the state of Utah and govern:
(a) all state agency actions that determine the
legal rights, duties, privileges, immunities, or
other legal interests of one or more identifiable
persons, including all agency actions to grant,
deny, revoke, suspend, modify, annul, withdraw,
or amend an authority, right, or license; and
(b) judicial review of all such actions.
(2) The provisions of this chapter do not govern:
(a) the procedures for promulgation of agency
rules, or the judicial review of those procedures
or rules;
(b) the issuance of any notice of a deficiency in
the payment of a tax, the decision to waive penalties or interest on taxes, the imposition of, and
penalties or interest on, taxes, or the issuance of
any tax assessment, except that the provisions of
this chapter govern any agency action commenced by a taxpayer or by another person authorized by law to contest the validity or correctness of those actions;
(c) state agency actions relating to extradition,
to the granting of pardons or parole, commutations or terminations of sentences, or to the rescission, termination, or revocation of parole or
probation, to actions and decisions of the Psychiatric Security Review Board relating to discharge, conditional release, or retention of persons under its jurisdiction, to the discipline of,
resolution of grievances of, supervision of, confinement of, or the treatment of, inmates or residents of any correctional facility, the Utah State
Hospital, the Utah State Training School, or persons in the custody or jurisdiction of the Division
of Mental Health, or persons on probation or parole, or judicial review of those actions;
(d) stats agency actions to evaluate, discipline,
employ, transfer, reassign, or promote students
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or teachers in any school or educational institution, or judicial review of those actions;
(e) applications for employment and internal
personnel actions within an agency concerning
its own employees, or judicial review of those actions;
(f) the issuance of any citation or assessment
under Chapter 9, Title 35, the Occupational
Safety and Health Act, except that the provisions
of this chapter govern any agency action commenced by the employer or other person authorized by law to contest the validity or correctness
of such a citation or assessment;
(g) state agency actions relating to management of state funds, and contracts for the purchase or sale of products, real property, supplies,
goods, or services by or for the state, or by or for
an agency of the state, except as provided in such
contracts, or judicial review of those actions;
(h) state agency actions under Article 3, Chapter 1, Title 7, and Chapters 2, 8a, and 19, Title 7,
and Chapter 30, Title 63 or judicial review of
those actions;
(i) the initial determination of any person's eligibility for unemployment benefits, the initial
determination of any person's eligibility for benefits under Chapters 1 and 2, Title 35, or the initial determination of a person's unemployment
tax liability;
(j) state agency actions relating to the distribution or award of monetary grants to or between governmental units, or for research, development, or the arts, or judicial review of those
actions;
(k) the issuance of any notice of violation or
order under Chapter 8, 11, 12, 13, or 14, Title 26,
except that the provisions of this chapter govern
any agency action commenced by any person authorized by law to contest the validity or correctness of any such notice or order;
(1) state agency actions, to the extent required
by federal statute or regulation to be conducted
according to federal procedures;
(m) the initial determination of any person's
eligibility for government or public assistance
benefits, or the right of any person to obtain documents or information from an agency; and
(n) state agency actions relating to hunting or
fishing licenses, or licenses for use of state recreational facilities.
(3) The provisions of this chapter do not affect any
legal remedies otherwise available to:
(a) compel an agency to take action; or
(b) challenge an agency's rule.
(4) This chapter does not preclude an agency, prior
to the beginning of an adjudicative proceeding, or the
presiding officer during an adjudicative proceeding
from:
(a) requesting or ordering conferences with
parties and interested persons to:
(i) encourage settlement;
(ii) clarify the issues;
(iii) simplify the evidence;
(iv) facilitate discovery; or
(v) expedite the proceedings; or
(b) granting a timely motion to dismiss or for
summary judgment if the requirements of Rule
12(b) or Rule 56, respectively, of the Utah Rules
<J€ Civil Procedure are met by the moving party,
except to the extent that the requirements of
those rules are modified by this chapter.

544

(5) (a) Declaratory proceedings authorized by Section 63-46b-21 are not governed by this chapter,
except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings
authorized by Section 63-46b-21 are governed by
this chapter.
(6) This chapter does not preclude an agency from
enacting rules affecting or governing adjudicative
proceedings or from following any of those rules, if
the rules are enacted according to the procedures outlined in Chapter 46a, Title 63, the Utah Administrative Rulemaking Act, and if the rules conform to the
requirements of this chapter.
(7) If the attorney general issues a written determination that any provision of this chapter would
result in the denial of funds or services to an agency
of the state from the federal government, the applicability of those provisions to that agency shall be suspended to the extent necessary to prevent the denial.
The attorney general shall report the suspension to
the Legislature at its next session.
(8) Nothing in this chapter may be interpreted to
provide an independent basis for jurisdiction to review final agency action.
(9) Nothing in this chapter may be interpreted to
restrict a presiding officer, for good cause shown,
from lengthening or shortening any time period prescribed in this chapter, except those time periods established for judicial review.
iset
63-46b-2. Definitions.
(1) As used in this chapter:
(a) "Adjudicative proceeding" means an
agency action or proceeding described in Section
63-46b-l.
(b) "Agency" means a board, commission, department, division, officer, council, office, committee, bureau, or other administrative unit of
this state, including the agency head, agency employees, or other persons acting on behalf of or
under the authority of the agency head, but doss
not mean the Legislature, the courts, the governor, any political subdivision of the state, or any
administrative unit of a political subdivision of
the state.
(c) "Agency head" means an individual or body
of individuals in whom the ultimate legal authority of the agency is vested by statute.
(d) "Declaratory proceeding" means a proceeding authorized and governed by Section
63-46b-21.
(e) "License" means a franchise, permit, certification, approval, registration, charter, or similar form of authorization required by statute.
(0 "Party" means the agency or other persoa
commencing an adjudicative proceeding, all re»
spondents, all persons permitted by the presiding
officer to intervene in the proceeding, and all persons authorized by statute or agency rule to participate as parties in an adjudicative proceeding.
(g) "Person" means an individual, group of is*
dividuals, partnership, corporation, association,
political subdivision or its units, governments*
subdivision or its units, public or private orgasav
tation or entity of any character, or anotfasf
agency.
a
(h) (i) "Presiding officer" means an ageaqr
head, or an individual or body of iitdivfcmafc
designated by the agency head, by Us*
agency's rules, or by statute to conduct m
adjudicative proceeding.
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(ii) If fairness to the parties is not compromised, an agency may substitute one presiding officer for another during any proceeding.
(iii) A person who acts as a presiding officer at one phase of a proceeding need not
continue as presiding officer through all
phases of a proceeding.
(i) "Respondent" means a person against
whom an adjudicative proceeding is initiated,
whether by an agency or any other person.
(j) "Superior agency" means an agency required or authorized by law to review the orders
of another agency.
(2) This section does not prohibit an agency from
designating by rule the names or titles of the agency
head or the presiding officers with responsibility for
adjudicative proceedings before the agency.
isss
68-46b~3. Commencement of adjudicative proceedings.
(1) Except as otherwise permitted by Section
63-46b-20, all adjudicative proceedings shall be commenced by either:
(a) a notice of agency action, if proceedings are
commenced by the agency; or
(b) a request for agency action, if proceedings
are commenced by persons other than the
agency.
(2) A notice of agency action shall be filed and
•srved according to the following requirements:
(a) The notice of agency action shall be in
writing, signed by a presiding officer, and shall
include:
(i) the names and mailing addresses of all
persons to whom notice is being given by the
presiding officer, and the name, title, and
mailing address of any attorney or employee
who has been designated to appear for the
agency;
(ii) the agency's file number or other reference number;
(iii) the name of the adjudicative proceeding;
(iv) the date that the notice of agency action was mailed;
(v) a statement of whether the adjudicative proceeding is to be conducted informally
according to the provisions of rules adopted
under Sections 63-46b-4 and 63-46b-5, or formally according to the provisions of Sections
63-46b-6 to 63-46b-ll;
(vi) if the adjudicative proceeding is to be
formal, a statement that each respondent
must file a written response within 30 days
of the mailing date of the notice of agency
action;
(vii) if the adjudicative proceeding is to be
formal, or if a hearing is required by statute
or rule, a statement of the time and place of
any scheduled hearing, a statement of the
purpose for which the hearing is to be held,
and a statement that a party who fails to
attend or participate in the hearing may be
held in default;
(viii) if the adjudicative proceeding is to
be informal and a hearing is required by
statute or rule, or if a hearing is permitted
by rule and may be requested by a party
within the time prescribed by rule, a statement that the parties may request a hearing
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within the time provided by the agency's
rules;
<ix) a statement of the legal authority and
jurisdiction under which the adjudicative
proceeding is to be maintained;
(x) the name, title, mailing address, and
telephone number of the presiding officer,
and
(xi) a statement of the purpose of the adjudicative proceeding and, to the extent known
by the presiding officer, the questions to be
decided,
(b) When adjudicative proceedings are commenced by the agency, the agency shall:
(i) mail the notice of agency action to each
party;
(ii) publish the notice of agency action, if
required by statute; and
(iii) mail the notice of agency action to
any other person who has a right to notice
under statute or rule.
(3) (a) Where the law applicable to the agency permits persons other than the agency to initiate
adjudicative proceedings, that person's request
for agency action shall be in writing and signed
by the person invoking the jurisdiction of the
agency, or by his representative, and shall include:
(i) the names and addresses of all persons
to whom a copy of the request for agency
action is being sent;
(ii) the agency's file number or other reference number, if known;
(iii) the date that the request for agency
action was mailed;
(iv) a statement of the legal authority and
jurisdiction under which agency action is requested;
(v) a statement of the relief or action
sought from the agency; and
(vi) a statement of the facts and reasons
forming the basis for relief or agency action.
(b) The person requesting agency action shall
file the request with the agency and shall send a
copy by mail to each person known to have a
direct interest in the requested agency action.
(c) An agency may, by rule, prescribe one or
more printed forms eliciting the information required by Subsection (3)(a) to serve as the request for agency action when completed and filed
by the person requesting agency action.
(d) The presiding officer shall promptly review
a request for agency action and shall:
(i) notify the requesting party in writing
that the request is granted and that the adjudicative proceeding is completed;
(ii) notify the requesting party in writing
that the request is denied and, if the proceeding is a formal adjudicative proceeding, that
the party may request a hearing before the
agency to challenge the denial; or
(iii) notify the requesting party that further proceedings are required to determine
the agency's response to the request.
(e) (i) Any notice required by Subsection
(3Md)(ii) shall contain the information required by Subsection 63-46b-5UMD in addition to disclosure required by Subsection
OMdMii) of this section.
(ii) The agency shall mail any notice required by Subsection (3Xd) to all parties, except that any notice required by Subsection
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OXdXiii) may be published when publication
is required by statute.
(iii) The notice required by Subsection
(3Hd)(iii) shall:
(A) give the agency's file number or
other reference number;
(B) give the name of the proceeding;
(C) designate whether the proceeding
is one of a category to be conducted informally according to the provisions of
rules enacted under Sections 63-46b-4
and 63-46b-5, with citation to the applicable rule authorizing that designation,
or formally according to the provisions
of Sections 63-46b-6 to 63-46b-ll;
(D) in the case of a formal adjudicative proceeding, and where respondent
parties are known, state that a written
response must be filed within 30 days of
the date of the agency's notice if mailed,
or within 30 days of the last publication
date of the agency's notice, if published;
(E) if the adjudicative proceeding is to
be formal, or if a hearing is to be held in
an informal adjudicative proceeding,
state the time and place of any scheduled hearing, the purpose for which the
hearing is to be held, and that a party
who fails to attend or participate in a
scheduled and noticed hearing may be
held in default;
(F) if the adjudicative proceeding is to
be informal, and a hearing is required
by statute or rule, or if a hearing is permitted by rule and may be requested by
a party within the time prescribed by
rule, state the parties' right to request a
hearing and the time within which a
hearing may be requested under the
agency's rules; and
(G) give the name, title, mailing address, and telephone number of the presiding officer.
I) When initial agency determinations or actions
not governed by this chapter, but agency and judii review of those initial determinations or actions
subject to the provisions of this chapter, the rest for agency action seeking review must be filed
h the agency within the time prescribed by the
ncy's rules.
>) For designated classes of adjudicative proceed§, an agency may, by rule, provide for a longer
ponse time than allowed by this section, and may
vide for a shorter response time if required or ported by applicable federal law.
3) Unless the agency provides otherwise by rule or
er, applications for licenses filed under authority
Chapters 3, 4, and 5, Title 32A, are not considered
>e a request for agency action under this chapter.
7) If the purpose of the adjudicative proceeding is
iward a license or other privilege as to which there
multiple competing applicants, the agency may,
rule or order, conduct a single ac\judicative proding to determine the award of that license or
rilege.
itat
46b-4. Designation of adjudicative proceedings as formal or informal.
I) The agency may, by rule, designate categories
adjudicative proceedings to be conducted inferUy according to the procedures set forth in rules
teted under the authority of this chapter if
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(a) the use of the informal procedures does not
violate any procedural requirement imposed by a
statute other than this chapter;
(b) in the view of the agency, the rights of the
parties to the proceedings will be reasonably protected by the informal procedures;
(c) in the view of the agency, the agency's administrative efficiency will be enhanced by categorizations; and
(d) the cost of formal adjudicative proceedings
outweighs the potential benefits to the public of a
formal adjudicative proceeding.
(2) Subject to the provisions of Subsection (3), all
agency adjudicative proceedings not specifically designated as informal proceedings by the agency's rules
shall be conducted formally in accordance with the
requirements of this chapter.
(3) Any time before a final order is issued in any
adjudicative proceeding, the presiding officer may
convert a formal adjudicative proceeding to an informal a4judicative proceeding, or an informal adjudicative proceeding to a formal adjudicative proceeding if.
(a) conversion of the proceeding is in the public interest; and
(b) conversion of the proceeding does not
unfairly prejudice the rights of any party.
itsf
63-46b~5. Procedures for informal adjudicative
proceedings.
(1) If an agency enacts rules designating one or
more categories of adjudicative proceedings as informal adjudicative proceedings, the agency shall, by
rule, prescribe procedures for informal adjudicative
proceedings that include the following:
(a) Unless the agency by rule provides for and
requires a response, no answer or other pleading
responsive to the allegations contained in the notice of agency action or the request for agency
action need be filed.
(b) The agency shall hold a hearing if a hearing is required by statute or rule, or if a hearing
is permitted by rule and is requested by a party
within the time prescribed by rule.
(c) In any hearing, the parties named in the
notice of agency action or in the request for
agency action shall be permitted to testify,
present evidence, and comment on the issues. *
(d) Hearings will be held only after timely nc^
ties to all parties.
(e) Discovery is prohibited, but the
may issue subpoenas or other orders to con
production of necessary evidence.
(f) All parties shall have access to informatJ
contained in the agency's files and to all i
rials and information gathered in any invei
tion, to the extent permitted by law.
(g) Intervention is prohibited, except that 1
agency may enact rules permitting intervene*
where a federal statute or rule requires thaM
state permit intervention.
(h) All hearings shall be open to all
(i) Within a reasonable time after the close 4
an informal adjudicative proceeding, the ]
ing officer shall issue a signed order in '
that states the following:
(1) the decision;
(ii) the reasons for the decision;
(iii) a notice of any right of admin
or judicial review available to the :
and
(iv) the time limits for filing an i
requesting a review.

547

STATE AFFAIRS IN GENERAL

(j) The presiding officer's order shall be based
on the facts appearing in the agency's files and
on the facts presented in evidence at any hearings.
(k) A copy of the presiding officer's order shall
be promptly mailed to each of the parties.
(2) (a) The agency may record any hearing.
(b) Any party, at his own expense, may have a
reporter approved by the agency prepare a transcript from the agency's record of the hearing.
(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
isss

63-46b-9

(ii) shall exclude evidence privileged in
the courts of Utah;
(iii) may receive documentary evidence in
the form of a copy or excerpt if the copy or
excerpt contains all pertinent portions of the
original document;
(iv) may take official notice of any facts
that could be judicially noticed under the
Utah Rules of Evidence, of the record of
other proceedings before the agency, and of
technical or scientific facts within the
agency's specialized knowledge.
(c) The presiding officer may not exclude evidence solely because it is hearsay.
63-46b-6. Procedures for formal adjudicative
(d) The presiding officer shall afford to all parproceedings — Responsive pleadings.
ties the opportunity to present evidence, argue,
(1) In all formal adjudicative proceedings, unless
respond, conduct cross-examination, and submit
modified by rule according to Subsection 63-46b-3(5),
rebuttal evidence.
the respondent, if any, shall file and serve a written
(e) The presiding officer may give persons not
response signed by the respondent or his representaa party to the adjudicative proceeding the opportive within 30 days of the mailing date or last date of
tunity
to present oral or written statements at
publication of the notice of agency action or the notice
the hearing.
under Subsection 63-46b-3(3)(d), which shall include:
(f) All testimony presented at the hearing, if
(a) the agency's file number or other reference
number,
offered as evidence to be considered in reaching a
decision on the merits, shall be given under oath.
(b) the name of the adjudicative proceeding;
(g) The hearing shall be recorded at the
(c) a statement of the relief that the responagency's expense.
dent seeks;
(h) Any party, at his own expense, may have a
(d) a statement of the facts; and
person approved by the agency prepare a tran(e) a statement summarizing the reasons that
script of the hearing, subject to any restrictions
the relief requested should be granted.
that the agency is permitted by statute to impose
(2) The response shall be filed with the agency and
to protect confidential information disclosed at
one copy shall be sent by mail to each party.
the hearing.
(3) The presiding officer, or the agency by rule,
(i) All hearings shall be open to all parties.
may permit or require pleadings in addition to the
(2) This section does not preclude the presiding ofnotice of agency action, the request for agency action,
and the response. All papers permitted or required to ficer from taking appropriate measures necessary to
isss
bt filed shall be filed with the agency and one copy preserve the integrity of the hearing.
shall be sent by mail to each party.
isss
63-46b-9. Procedures for formal adjudicative
•3-460-7. Procedures for formal adjudicative
proceedings — Intervention.
proceedings — Discovery and sub(1) Any person not a party may file a signed, writpoenas.
ten petition to intervene in a formal adjudicative pro(1) In formal adjudicative proceedings, the agency ceeding with the agency. The person who wishes to
may, by rule, prescribe means of discovery adequate intervene shall mail a copy of the petition to each
to permit the parties to obtain all relevant informa- party. The petition shall include:
tion necessary to support their claims or defenses. If
(a) the agency's file number or other reference
number;
the agency does not enact rules under this section,
the parties may conduct discovery according to the
(b) the name of the proceeding;
Utah Rules of Civil Procedure.
(c) a statement offsets demonstrating that the
" (2) Subpoenas and other orders to secure the attenpetitioner's legal rights or interests are substandance of witnesses or the production of evidence in
tially affected by the formal adjudicative prorjkrmal adjudicative proceedings shall be issued by the
ceeding, or that the petitioner qualifies as an inmaiding officer when requested by any party, or
tervener under any provision of law; and
pity be issued by the presiding officer on his own
(d) a statement of the relief that the petitioner
seeks from the agency.
, (3) Nothing in this section restricts or precludes
(2) The presiding officer shall grant a petition for
Ifcqr investigative right or power given to an agency intervention if he determines that:
sy another statute.
iss7
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative
*40b-& Procedures for formal adjudicative
proceeding; and
proceedings — Hearing procedure.
(b) the interests of justice and the orderly and
* (1) Except aa provided in Subsections 63-46b-3(dXi)
prompt conduct of the adjudicative proceedings
and (ii), in all formal adjudicative proceedings, a
will not be materially impaired by allowing the
tearing shall be conducted as follows:
intervention.
(s) The presiding officer shall regulate the
(3) (a) Any order granting or denying a petition to
course of the hearing to obtain full disclosure of
intervene shall be in writing and sent by mail to
relevant facts and to afford all the parties reasonthe petitioner and each party.
able opportunity to present their positions.
(b) An order permitting intervention may im(b) On his own motion or upon objection by a
pose conditions on the intervener's participation
party, the presiding officer:
in the adjudicative proceeding that are necessary
(i) may exclude evidence that is irrelefor a just, orderly, and prompt conduct of the advant, immaterial, or unduly repetitious;
judicative proceeding.
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(c) The presiding officer may impose the conditions at any time after the intervention.
1*07
63-46b-10.

P r o c e d u r e s for formal adjudicative
proceedings — Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after the hearing, or after the filing of any post-hearing papers
permitted by the presiding officer, or within the
time required by any applicable statute or rule of
the agency, the presiding officer shall sign and
issue an order that includes:
(a) a statement of the presiding officer's
findings of fact based exclusively on the evidence of record in the adjudicative proceedings or on facto officially noted;
(b) a statement of the presiding officer's
conclusions of law;
(c) a statement of the reasons for the presiding officer's decision;
(d) a statement of any relief ordered by
the agency;
(e) a notice of the right to apply for reconsideration;
(0 a notice of any right to administrative
or judicial review of the order available to
aggrieved parties; and
(g) the time limits applicable to any reconsideration or review.
(2) The presiding officer may use his experience, technical competence, and specialized
knowledge to evaluate the evidence.
(3) No finding of fact that was contested may
be based solely on hearsay evidence unless that
evidence is admissible under the Utah Rules of
Evidence.
(4) This section does not preclude the presiding officer from issuing interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings
on a portion of the issues presented; or
(c) otherwise provide for the fair and efficient conduct of the adjudicative proceeding.

«3-46b-ll. D e f a u l t
(1) The presiding officer may enter an order of default against a party if:
(a) a party in an informal adjudicative proceeding fails to participate in the adjudicative
proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a properly scheduled hearing after receiving proper notice; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section
63-46b-6.
(2) An order of default shall include a statement of
the grounds for default and shall be mailed to all
parties.
(3) (a) A defaulted party may seek to have the
agency set aside the default order, and any order
in the adjudicative proceeding issued subsequent
to the default order, by following the procedures
outlined in the Utah Rules of Civil Procedure.
(b) A motion to set aside a default and any
subsequent order shall be made to the presiding
officer.
(c) A defaulted party may seek agency review
under Section 63-46b-12, or reconsideration under Section 63-46b-13, only on the decision of the
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presiding officer on the motion to set aside the
default.
(4) (a) In an adjudicative proceeding begun by the
agency, or in an adjudicative proceeding begun
by a party that has other parties besides the
party in default, the presiding officer shall, after
issuing the order of default, conduct any further
proceedings necessary to complete the adjudicative proceeding without the participation of the
party in default and shall determine all issues in
the adjudicative proceeding, including those affecting the defaulting party.
(b) In an adjudicative proceeding that has no
parties other than the agency and the party in
default, the presiding officer shall, after issuing
the order of default, dismiss the proceeding, isss
63-46b-12. Agency review — P r o c e d u r e .
(1) (a) If a statute or the agency's rules permit parties to any adjudicative proceeding to seek review
of an order by the agency or by a superior agency,
the aggrieved party may file a written request
for review within 30 days after the issuance of
the order with the person or entity designated for
that purpose by the statute or rule.
(b) The request shall:
(i) be signed by the party seeking review;
(ii) state the grounds for review and the
relief requested;
(iii) state the date upon which it was
mailed; and
(iv) be sent by mail to the presiding officer
and to each party.
(2) Within 16 days of the mailing date of the request for review, or within the time period provided
by agency rule, whichever is longer, any party may
file a response with the person designated by statute
or rule to receive the response. One copy of the response shall be sent by mail to each of the parties and
to the presiding officer.
(3) If a statute or the agency's rules require review
of an order by the agency or a superior agency, ths
agency or superior agency shall review the order
within a reasonable time or within the time required
by statute or the agency's rules.
(4) To assist in review, the agency or superior
agency may by order or rule permit the parties to file
briefs or other papers, or to conduct oral argument
(5) Notice of hearings on review shall be mailed to
all parties.
(6) (a) Within a reasonable time after the filing of
any response, other filings, or oral argument, or
within the time required by statute or applicable
rules, the agency or superior agency shall issue a
written order on review.
(b) The order on review shall be signed by the
agency head or by a person designated by ths
agency for that purpose and shall be mailed to
each party.
(c) The order on review shall contain:
(i) a designation of the statute or rule per*
mitting or requiring review;
(ii) a statement of the issues reviewed?'
(iii) findings of fact as to each of the issues
reviewed;
(iv) conclusions of law as to each of the
issues reviewed;
(v) the reasons for the disposition;
(vi) whether the decision of the presidinf
officer or agency is to be affirmed, reversed,
or modified, and whether all or any portion
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of the adjudicative proceeding is to be remanded;
(vii) a notice of any right of further administrative reconsideration or judicial review available to aggrieved parties; and
(viii) the time limits applicable to any appeal or review.
isss

63-46b-13. A g e n c y review — Reconsideration.
(1) (a) Within 20 days after the date that an order
is issued for which review by the agency or by a
superior agency under Section 63-46b-12 is unavailable, and if the order would otherwise constitute final agency action, any party may file a
written request for reconsideration with the
agency, stating the specific grounds upon which
relief is requested.
(b) Unless otherwise provided by statute, the
filing of the request is not a prerequisite for seeking judicial review of the order.
(2) The request for reconsideration shall be filed
with the agency and one copy shall be sent by mail to
each party by the person making the request.

(3) (a) The agency head, or a person designated for
that purpose, shall issue a written order granting
the request or denying the request.
(b) If the agency head or the person designated
for that purpose does not issue an order within 20
days after the filing of the request, the request
for reconsideration shall be considered to.be denied,
isss
63-46b-14. Judicial review — Exhaustion of administrative remedies.
(1) A party aggrieved may obtain judicial review of
final agency action, except in actions where judicial
review is expressly prohibited by statute.
(2) A party may seek judicial review only after exbsusting all administrative remedies available, exDspt that:
(a) a party seeking judicial review need not
exhaust administrative remedies if this chapter
or any other statute states that exhaustion is not
required;
(b) the court may relieve a party seeking judicial review of the requirement to exhaust any or
all administrative remedies if:
(i) the administrative remedies are inadequate; or
(ii) exhaustion of remedies would result in
irreparable harm disproportionate to the
public benefit derived from requiring exhaustion.

(3) (a) A party shall file a petition for judicial review of final agency action within 30 days after
the date that the order constituting the final
agency action is issued or is considered to have
been issued under Subsection 63-46b-13(3Xb).
(b) The petition shall name the agency and all
other appropriate parties as respondents and
shall meet the form requirements specified in
this chapter.
isss
*-46b-l& Judicial review — Informal adjudicative proceedings.
(1) (a) The district courts shall have jurisdiction to
review by trial de novo all final agency actions
resulting from informal adjudicative proceedings, except that the juvenile court shall have
jurisdiction over all state agency actions relating
to removal or placement decisions regarding children in state custody.

63-46b-16

(b) Venue for judicial review of informal adjudicative proceedings shall be as provided in the
statute governing the agency or, in the absence
of such a venue provision, in the county where
the petitioner resides or maintains his principal
place of business.
(2) (a) The petition for judicial review of informal
adjudicative proceedings shall be a complaint
governed by the Utah Rules of Civil Procedure
and shall include:
(i) the name and mailing address of the
party seeking judicial review;
(ii) the name and mailing address of the
respondent agency;
(iii) the title and date of the final agency
action to be reviewed, together with a duplicate copy, summary, or brief description of
the agency action;
(iv) identification of the persons who were
parties in the informal adjudicative proceedings that led to the agency action;
(v) a copy of the written agency order from
the informal proceeding;
(vi) facts demonstrating that the party
seeking judicial review is entitled to obtain
judicial review;
(vii) a request for relief, specifying the
type and extent of relief requested;
(viii) a statement of the reasons why the
petitioner is entitled to relief.
(b) All additional pleadings and proceedings in
the district court are governed by the Utah Rules
of Civil Procedure.

(3) (a) The district court, without a jury, shall determine all questions of fact and law and any
constitutional issue presented in the pleadings.
(b) The Utah Rules of Evidence apply in judicial proceedings under this section.
isss
63-46b-16. Judicial review — Formal adjudicative proceedings.
(1) As provided by statute, the Supreme Court or
the Court of Appeals has jurisdiction to review all
final agency action resulting from formal adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal adjudicative proceedings, the petitioner shall file a petition for review
of agency action with the appropriate appellate
court in the form required by the appellate rules
of the appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all additional filings
and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the
agency's record for judicial review of formal adjudicative proceedings are governed by the Utah Rules of
Appellate Procedure, except that:
(a) all parties to the review proceedings may
stipulate to shorten, summarise, or organise the
record;
(b) the appellate court may tax the cost of preparing transcripts and copies for the record:
(i) against a party who unreasonably refuses to stipulate to shorten, summarise, or
organise the record; or
(ii) according to any other provision of
law.
(4) The appellate court shall grant relief only if, on
the basis of the agency's record, it determines that a
person seeking judicial review has been substantially
prejudiced by any of the following:
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(a) the agency action, or the statute or rule on
which the agency action it baaed, is unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues
requiring resolution;
(d) the agency has erroneously interpreted or
applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has failed
to follow prescribed procedure;
(f) the persons taking the agency action were
illegally constituted as a decision-making body
or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the agency,
that is not supported by substantial evidence
when viewed in light of the whole record before
the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to
the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency justifies the inconsistency by giving facts and reasons that demonstrate a fair and rational basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.
isss

3-46b-17. Judicial review — Type of relief.
(1) (a) In either the review of informal adjudicative proceedings by the district court or the review of formal adjudicative proceedings by an appellate court, the court may award damages or
compensation only to the extent expressly authorised by statute.
(b) In granting relief, the court may:
(i) order agency action required by law;
(ii) order the agency to exercise its discretion as required by law;
(iii) set aside or modify agency action;
(iv) enjoin or stay the effective date of
agency action; or
(v) remand the matter to the agency for
further proceedings.

(2) Decisions on petitions for judicial review of
nal agency action are reviewable by a higher court,
authorised by statute.
iter
M6b-18. Judicial review — Stay and other
temporary remedies pending final disposition.
(1) Unless precluded by another statute, the
gency may grant a stay of its order or other tempoury remedy during the pendency of judicial review,
wording to the agency's rules.
(2) Parties shall petition the agency for a stay or
her temporary remedies unless extraordinary cirimstances require immediate judicial intervention.
(3) If the agency denies a stay or denies other temrrary remedies requested by a party, the agency's
der of denial shall be mailed to all parties and shall
eciry the reasons why the stay or other temporary
medy was not granted.
(4) If the agency has denied a stay or other tempory remedy to protect the public health, safety, or
slfare against a substantial threat, the court may
\ grant a stay or other temporary remedy unless it
ids that:

(a) the agency violated its own rules in denying the stay; or
(b) (i) the party seeking judicial review is
likely to prevail on the merits when the
court finally disposes of the matter;
(ii) the party seeking judicial review will
suffer irreparable injury without immediate
relief;
(iii) granting relief to the party seeking
review will not substantially harm other
parties to the proceedings; and
(iv) the threat to the public health, safety,
or welfare relied upon by the agency is not
sufficiently serious to justify the agency's action under the circumstances.
ist7
63-46b-19. Civil enforcement.
(1) (a) In addition to other remedies provided by
law, an agency may seek enforcement of an order
by seeking civil enforcement in the district
courts.
(b) The action seeking civil enforcement of an
agency's order must name, as defendants, each
alleged violator against whom the agency seeks
to obtain civil enforcement.
(c) Venue for an action seeking civil enforcement of an agency's order shall be determined by
the requirements of the Utah Rules of Civil Procedure.
(d) The action may request, and the court may
grant, any of the following:
(i) declaratory relief;
(ii) temporary or permanent injunctive relief;
(iii) any other civil remedy provided by
law; or
*
(iv) any combination of the foregoing.
(2) (a) Any person whose interests are directly u*»
paired or threatened by the failure of an agency
to enforce an agency's order may timely file a
complaint seeking civil enforcement of that or*
der, but the action may not be commenced:
(i) until at least 30 days after the plaintiff
has given notice of his intent to seek ervff
enforcement of the alleged violation to thai
agency head, the attorney general, andjgl
each alleged violator against whom the pstfl
tioner seeks civil enforcement;
W
(ii) if the agency has filed and is diligeatfl
prosecuting a complaint seeking civil * •
fbrcement of the same order against M
same or a similarly situated defendant^ j B
(iii) if a petition for judicial review of til
same order has been filed and is pending V
court.
J|
(b) The complaint seeking civil enforcement^
an agency's order must name, as defendants, til
agency whose order is sought to be enforced, til
agency that is vested with the power to e n l ^ J
the order, and each alleged violator t g t f l H
whom the plaintiff seeks civil enforcement^^
(c) Except to the extent expressly authMJ
by statute, a complaint seeking civil eiiforoaiM
of an agency's order may not request, andfl
court may not grant, any monetary p a y i l
apart from taxable costs.
-.*j
(3) In a proceeding for civil enforcement e O
agency's order, in addition to any other deeeaaM
lowed by law, a defendant may defend on the p j |

that:
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(a) the order sought to be enforced was issued
by an agency without jurisdiction to issue the
order;
(b) the order does not apply to the defendant;
(c) the defendant has not violated the order; or

(d) the defendant violated the order but has
subsequently complied.
(4) Decisions on complaints seeking civil enforcement of an agency's order are reviewable in the same
manner as other civil cases.
iss7
63-46b-20. Emergency
ings.

adjudicative

proceed-

63-47-1

(4) Persons may intervene in declaratory proceedings if:
(a) they meet the requirements of Section
63-46b-9; and
(b) they file timely petitions for intervention
according to agency rules.
(5) An agency may provide, by rule or order, that
other provisions of Sections 63-46b-4 through
63-46b-13 apply to declaratory proceedings.
(6) (a) After receipt of a petition for a declaratory
order, the agency may issue a written order:
(i) declaring the applicability of the statute, rule, or order in question to the specified
circumstances;
(ii) setting the matter for adjudicative proceedings;
(iii) agreeing to issue a declaratory order
within a specified time; or
(iv) declining to issue a declaratory order
and stating the reasons for its action.
(b) A declaratory order shall contain:
(i) the names of all parties to the proceeding on which it is based;
(ii) the particular facts on which it is
based; and
(iii) the reasons for its conclusion.
(c) A copy of all orders issued in response to a
request for a declaratory proceeding shall be
mailed promptly to the petitioner and any other
parties.
(d) A declaratory order has the same status
and binding effect as any other order issued in an
adjudicative proceeding.
(7) Unless the petitioner and the agency agree in
writing to an extension, if an agency has not issued a
declaratory order within 60 days after receipt of the
petition for a declaratory order, the petition is denied.

(1) An agency may issue an order on an emergency
basis without complying with the requirements of
this chapter if:
(a) the facts known by the agency or presented
to the agency show that an immediate and significant danger to the public health, safety, or welfare exists; and
(b) the threat requires immediate action by
the agency.
(2) In issuing its emergency order, the agency
•hall:
(a) limit its order to require only the action
necessary to prevent or avoid the danger to the
public health, safety, or welfare;
(b) issue promptly a written order, effective
immediately, that includes a brief statement of
findings of fact, conclusions of law, and reasons
for the agency's utilization of emergency adjudicative proceedings; and
(c) give immediate notice to the persons who
are required to comply with the order.
(3) If the emergency order issued under this section
will result in the continued infringement or impairment of any legal right or interest of any party, the
isss
agency shall commence a formal adjudicative pro-*
ceeding in accordance with the other provisions of 63-46b-22. Transition procedures.
this chapter.
ISST
(1) The procedures for agency action, agency review, and judicial review contained in this chapter
«M6b-21. Declaratory orders.
are applicable to all agency adjudicative proceedings
(1) Any person may file a request for agency accommenced by or before an agency on and after Janution, requesting that the agency issue a declaratory
ary 1, 1986.
eider determining the applicability of a statute, rule,
(2) Statutes and rules governing agency action,
ar order within the primary jurisdiction of the agency agency review, and judicial review that are in effect
ft specified circumstances.
on December 31,1967, govern all agency adjudicative
. (2) Each agency shall issue rules that:
proceedings commenced by or before an agency on or
(a) provide for the form, contents, and filing of before December 31, 1987, even if thoee proceedings
petitions for declaratory orders;
are still pending before an agency or a court on JanuL
(b) provide for the disposition of the petitions;
ary 1,1988.
1SS7
L
(c) define the classes of circumstances in which
' the agency will not issue a declaratory order;
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L
(d) are consistent with the public interest and
r with the general policy of this chapter; and
COMMISSION FOR WOMEN A N D FAMILIES
'
(e) facilitate and encourage agency issuance of
Section
J. reliable advice.
63-47-1. Creation — Purpose.
(D (a) An agency may not issue a declaratory or63-47-2. Members — Appointment — Terms — Vader if :
cancies.
*
(i) the request is one of a class of circum63-47-3. Qualifications of members.
63-47-4. Election of chairman — Meetings.
!
stances that the agency has by rule defined 63-47-5. Duties.
as being exempt from declaratory orders; or 63-47-6. Administrative assistant — Appointment
of personnel.
.;,
(ii) the person requesting the declaratory
63-47-7. Authority to accept funds, gifts, and donaiii
order participated in an adjudicative protions.
s'
ceeding concerning the same issue within 12
*
months of the date of the present request. 63-47-8. Enactment of bylaws and rules.
t (b) An agency may issue a declaratory order
i<4aat would substantially prejudice the rights of a 63-47-1. Creation — Purpoaa.
There is hereby established the governor's ComMaersen who would be a necessary party, only if
mission for Women and Families. The purpose of the
Matt person consents in writing to the determine[ttien of the matter by a declaratory proceeding.
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76-2-101
CHAPTER 2

PRINCIPLES OF CRIMINAL
RESPONSIBILITY
Part 1
Culpability Generally
Section
76-2-101.
76-2-102.
76-2-103.

76-2-104.

Requirements of criminal conduct and
criminal responsibility.
Culpable mental state required — Strict
liability.
Definitions of "intentionally, or with intent or willfully"; "knowingly, or with
knowledge"; "recklessly, or maliciously"; and "criminal negligence or
criminally negligent."
Conduct — When defined as offense.
Part 2

Criminal Responsibility for Conduct of
Another
76-2-201.
76-2-202.
76-2-203.
76-2-204.
76-2-205.

Definitions.
Criminal responsibility for direct commission of offense or for conduct of another.
Defenses unavailable in prosecution
based on conduct of another.
Criminal responsibility of corporation or
association.
Criminal responsibility of person for
conduct in name of corporation or association.
Part 3

Defenses to Criminal Responsibility
76-2-301.

Person under fourteen years old not
criminally responsible.
76-2-302.
Compulsion.
76-2-303.
Entrapment.
76-2*304.
Ignorance or mistake of fact or law.
76-2-304.5. Mistake as to victim's age not a defense.
76-2-306.
Mental illness — Use as a defense —
Influence of alcohol or other substance
voluntarily consumed — Definition.
76-2-306.
Voluntary intoxication.
76-2-307.
Voluntary termination of efforts prior to
offense.
76-2-308.
Affirmative defenses.
Part 4

Justification Excluding Criminal
Responsibility
76-2-401.
76-2-402.
76-2-403.
76-2-404.
76-2-405.
76-2-406.

Justification as defense — When allowed.
Force in defense of person — Forcible
felony defined.
Force in arrest.
Peace officer's use of deadly force.
Force in defense of habitation.
Force in defense of property.
PART 1
CULPABILITY GENERALLY

7M-101. Requirements of criminal
And criminal responsibility.

oonduct
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No person is guilty of an offense unless his conduct
is prohibited by law and:
(1) He acts intentionally, knowingly, recklessly, with criminal negligence, or with a mental state otherwise specified in the statute defining the offense, as the definition of the offense
requires; or
(2) His acts constitute an offense involving
strict liability.
These standards of criminal responsibility shall not
apply to the violations set forth in Title 41, Chapter
6, unless specifically provided by law.
isss
76-2-102. Culpable mental state required —
Strict liability.
Every offense not involving strict liability shall require a culpable mental state, and when the definition of the offense does not specify a culpable mental
state and the offense does not involve strict liability,
intent, knowledge, or recklessness shall suffice to establish criminal responsibility. An offense shall involve strict liability if the statute defining the offense
clearly indicates a legislative purpose to impose criminal responsibility for commission of the conduct prohibited by the statute without requiring proof of any
culpable mental state.
isss
76-2-103. Definitions of "intentionally, or with
intent or willfully"; "knowingly, or
with knowledge'*; "recklessly, or maliciously"; and "criminal negligence or
criminally negligent'*
A person engages in conduct:
(1) Intentionally, or with intent or willfully
with respect to the nature of his conduct or to a
result of his conduct, when it is his conscious
objective or desire to engage in the conduct or
cause the result.
(2) Knowingly, or with knowledge, with respect to his conduct or to circumstances surrounding his conduct when he is aware of the
nature of his conduct or the existing circumstances. A person acts knowingly, or with knowledge, with respect to a result of his conduct when
he is aware that his conduct is reasonably certain
to cause the result.
(3) Recklessly, or maliciously, with respect to
circumstances surrounding his conduct or the result of his conduct when he is aware of but consciously disregards a substantial and unjustifiable risk that the circumstances exist or the result will occur. The risk must be of such a nature
and degree that its disregard constitutes a gross
deviation from the standard of care that an ordinary person would exercise under all the circumstances as viewed from the actor's standpoint.
(4) With criminal negligence or is criminally
negligent with respect to circumstances surrounding his conduct or the result of his conduct
when he ought to be aware of a substantial and
unjustifiable risk that the circumstances exist or
the result will occur, The risk must be of such a
nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of
care that an ordinary person would exercise in
all the circumstances as viewed from the actor1!
standpoint.
it?4
76-2-104. Conduct — When defined a* offense.
Conduct is an offense if a person engages in it with
criminal negligence. Conduct is also an offense if a
person tngagas in it Intentionally, knowingly, or
recklessly. Conduct it an offense if a person engages
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in it recklessly, the conduct is an offense also if a
person engages in it intentionally or knowingly. Conduct is an offense if a person engages in it knowingly,
the conduct is an offense also if a person engages in it
intentionally.
isrs
PART 2
CRIMINAL RESPONSIBILITY FOR
CONDUCT OF ANOTHER

76-2-303

affirmative performance imposed on corporations
or associations by law; or
(2) The conduct constituting the offense is authorized, solicited, requested, commanded, or undertaken, performed, or recklessly tolerated by
the board of directors or by a high managerial
agent acting within the scope of his employment
and in behalf of the corporation or association.
1S7S

76-2-201. Definitions.
As used in this part:
(1) "Agent" means any director, officer, employee, or other person authorized to act in behalf
of a corporation or association.
(2) "High managerial agent" means:
(a) A partner in a partnership;
(b) An officer of a corporation or association;
(c) An agent of a corporation or association who has duties of such responsibility
that his conduct reasonably may be assumed
to represent the policy of the corporation or
association.
(3) "Corporation" means all organizations required by the laws of this state or any other state
to obtain a certificate of authority, a certificate of
incorporation, or other form of registration to
transact business as a corporation within this
state or any other state and shall include domestic, foreign, profit and nonprofit corporations, but
shall not include a corporation sole, as such term
is used in Chapter 7, Title 16, Utah Code Annotated 1953. Lack of an appropriate certificate of
authority, incorporation, or other form of registration shall be no defense when such organization conducted its business in a manner as to
appear to have lawful corporate existence.
ISTS
76-2-202. Criminal responsibility for direct commission of offense or for conduct of another.
Every person, acting with the mental state required for the commission of an offense who directly
commits the offense, who solicits, requests, commands, encourages, or intentionally aids another per•on to engage in conduct which constitutes an offense
shall be criminally liable as a party for such conduct.
IS7S

76-2-203. Defenses unavailable in prosecution
based on conduct of another.
In any prosecution in which an actor's criminal responsibility is based on the conduct of another, it is
no defense:
(1) That the actor belongs to a class of persons
who by definition of the offense is legally incapable of committing the offense in an individual
capacity, or
(2) That the person for whose conduct the actor
is criminally responsible has been acquitted, has
not been prosecuted or convicted, has been convicted of a different offense or of a different type
or class of offense or is immune from prosecution.
1*71

76-2*204. Criminal responsibility of corporation
or association.
A corporation or association is guilty of an offense
when:
(1) The conduct constituting the offense consists of an omission to discharge a specific duty of

76-2-205. Criminal responsibility of person for
conduct in name of corporation or association.
A person is criminally liable for conduct constituting an offense which he performs or causes to be
performed in the name of or on behalf of a corporation
or association to the same extent as if such conduct
were performed in his own name or behalf.
ISTS
PART 3
DEFEN8E8 TO CRIMINAL RESPONSIBILITY
76-2-301. Person under fourteen years old not
criminally responsible.
A person is not criminally responsible for conduct
performed before he reaches the age of fourteen
years. This section shall in no way limit the jurisdiction of or proceedings before the juvenile courts of
this state.
iwn
76-2-302. Compulsion.
(1) A person is not guilty of an offense when he
engaged in the proscribed conduct because he was
coerced to do so by the use or threatened imminent
use of unlawful physical force upon him or a third
person, which force or threatened force a person of
reasonable firmness in his situation would not have
resisted.
(2) The defense of compulsion provided by this section shall be unavailable to a person who intentionally, knowingly, or recklessly places himself in a situation in which it is probable that he will be subjected
to duress.
(3) A married woman is not entitled, by reason of
the presence of her husband, to any presumption of
compulsion or to any defense of compulsion except as
in Subsection (1) provided.
tars
76-2-308. Entrapment
(1) It is a defense that the actor was entrapped into
committing the offense. Entrapment occurs when a
law enforcement officer or a person directed by or
acting in cooperation with the officer induces the
commission of an offense in order to obtain evidence
of the commission for prosecution by methods creating a substantial risk that the offense would be committed by one not otherwise ready to commit it. Conduct merely affording a person an opportunity to commit an offense does not constitute entrapment.
(2) The defense of entrapment shall be unavailable
when causing or threatening bodily injury is an element of the offense charged and the prosecution is
based on conduct causing or threatening the injury to
a person other than the person perpetrating the entrapment.
(3) The defense provided by this section is available even though the actor denies commission of the
conduct charged to constitute the offense.
(4) Upon written motion of the defendant, the court
shall hear evidence on the issue and shall determine
as a matter of fact and law whether the defendant

was entrapped to commit tht offense. Defendant's mo*
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(e) final orders and decrees in formal adjudicative proceedings originating with:
(i) the Public Service Commission;
(ii) the State Tax Commission;
(iii) the Board of State Lands and Forestry;
(iv) the Board of Oil, Gas, and Mining; or
(v) the state engineer;
(0 final orders and decrees of the district court
review of informal adjudicative proceedings of
igencies under Subsection (e);
(g) a final judgment or decree of any court of
ecord holding a statute of the United States or
his state unconstitutional on its face under the
Constitution of the United States or the Utah
Constitution;
(h) interlocutory appeals from any court of
"ecord involving a charge of a first degree or espial felony;
(i) appeals from the district court involving a
:onviction of a first degree or capital felony; and
(j) orders, judgments, and decrees of any court
>f record over which the Court of Appeals does
lot have original appellate jurisdiction.
The Supreme Court may transfer to the Court
ppeals any of the matters over which the Sue Court has original appellate jurisdiction, ext

(a) capital felony convictions or an appeal of
in interlocutory order of a court of record involvng a charge of a capital felony;
(b) election and voting contests;
(c) reapportionment of election districts;
(d) retention or removal of public officers;
(e) general water adjudication;
(f) taxation and revenue; and
(g) those matters described in Subsection (3)(a)
hrough (0.
The Supreme Court has sole discretion in
,ing or denying a petition for writ of certiorari
»e review of a Court of Appeals abjudication, but
upreme Court shall review those cases certified
by the Court of Appeals under Subsection (3Kb).
The Supreme Court shall comply with the rementa of Chapter 46b, Title 63, in its review of
:y adjudicative proceedings.
isss
3. Repealed.

ISM

4. Supreme Court — Rulemaking, judges
pro tempore, and practice of law.
The Supreme Court shall adopt rules of proceand evidence for use in the courts of the state
hall by rule manage the appellate process. The
lature may amend the rules of procedure and
nee adopted by the Supreme Court upon a vote
o-thirds of all members of both houses of the
lature.
Except as otherwise provided by the Utah Conion, the Supreme Court by rule may authorize
id justices and judges and judges pro tempore to
rm any judicial duties. Judges pro tempore shall
izens of the United States, Utah residents, and
tted to practice law in Utah.
The Supreme Court shall by rule govern the
ice of law, including admission to practice law
he conduct and discipline of persons admitted to
acticeof law.
ists
I. Repealed.
I. Appellate court administrator.

isss

The appellate court administrator shall appoint
clerks and support staff as necessary for the operation
of the Supreme Court and the Court of Appeals. The
duties of the clerks and support staff shall be established by the appellate court administrator, and
powers established by rule of the Supreme Court.
78-2-7. Repealed.

ISM

78-2-7.5. Service of sheriff to court
The court may at any time require the attendance
and services of any sheriff in the state.
ists
78-2-8 to 78-2-14. Repealed.

isss, less

CHAPTER 2a
COURT OF APPEALS
Section
78-2a-l. Creation — Seal.
78-2a-2. Number ofjudges — Terms — Functions —
Filing fees.
78-2a-3. Court of Appeals jurisdiction.
78-2a-4. Review of actions by Supreme Court.
78-2a-5. Location of Court of Appeals.
78-2a-l. Creation — Seal.
There is created a court known as the Court of Appeals. The Court of Appeals is a court of record and
shall have a seal.
last
78-2a-2. Number of judges — Terms — Functions — Filing fees.
(1) The Court of Appeals consists of seven judges.
The term of appointment to office as a judge of the
Court of Appeals is until the first general election
held more than three years after the effective date of
the appointment. Thereafter, the term of office of a
judge of the Court of Appeals is six years and commences on the first Monday in January, next following the date of election. A judge whose term expires
may serve, upon request of the Judicial Council, until
a successor is appointed and qualified. The presiding
judge of the Court of Appeals shall receive as additional compensation $1,000 per annum or fraction
thereof for the period served.
(2) The Court of Appeals shall sit and render judgment in panels of three judges. Assignment to panels
shall be by random rotation of all judges of the Court
of Appeals. The Court of Appeals by rule shall provide for the selection of a chair for each panel. The
Court of Appeals may not sit en banc.
(3) The judges of the Court of Appeals shall elect a
presiding judge from among the members of the court
by majority vote of all judges. The term of office of the
presiding judge is two years and until a successor is
elected. A presiding judge of the Court of Appeals
may serve in that office no more than two successive
terms. The Court of Appeals may by rule provide for
an acting presiding judge to serve in the absence or
incapacity of the presiding judge.
(4) The presiding judge may be removed from the
office of presiding judge by majority vote of all judges
of the Court of Appeals. In addition to the duties of a
judge of the Court of Appeals, the presiding judge
shall:
(a) administer the rotation and scheduling of
panels;
(b) act as liaison with the Supreme Court;
(c) call and preside over the meetings of the
Court of Appeals; and
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(d) carry out duties prescribed by the Supreme
Court and the Judicial Council.
(5) Filing fees for the Court of Appeals are the
same as for the Supreme Court.
isss
78-2a-3. Court of Appeals jurisdiction.
(1) The Court of Appeals has jurisdiction to issue
all extraordinary writs and to issue all writs and process necessary*
(a) to carry into effect its judgments, orders,
and decrees; or
(b) in aid of its jurisdiction.
(2) The Court of Appeals has appellate jurisdiction,
including jurisdiction of interlocutory appeals, over:
(a) the final orders and decrees resulting from
formal adjudicative proceedings of state agencies
or appeals from the district court review of informal adjudicative proceedings of the agencies, except the Public Service Commission, State Tax
Commission, Board of State Lands, Board of Oil,
Gas, and Mining, and the state engineer;
(b) appeals from the district court review of:
(i) adjudicative proceedings of agencies of
political subdivisions of the state or other local agencies; and
(ii) a challenge to agency action under
Section 63-46a-12.1;
(c) appeals from the juvenile courts;
(d) appeals from the circuit courts, except
those from the small claims department of a circuit court;
(e) interlocutory appeals from any court of
record in criminal cases, except those involving a
large of a first degree or capital felony;
(f) appeals from district court in criminal
cases, except those involving a conviction of a
first degree or capital felony;
(g) appeals from orders on petitions for extraordinary writs sought by persons who are incarcerated or serving any other criminal sentence, except petitions constituting a challenge to
a conviction of or the sentence for a first degree
or capital felony;
(h) appeals from district court involving domestic relations cases, including, but not limited
to, divorce, annulment, property division, child
custody, support, visitation, adoption, and paternity;
(i) appeals from the Utah Military Court; and
(j) cases transferred to the Court of Appeals
from the Supreme Court.
(3) The Court of Appeals upon its own motion only
and by the vote of four judges of the court may certify
to the Supreme Court for original appellate review
and determination any matter over which the Court
of Appeals has original appellate jurisdiction.
(4) The Court of Appeals shall comply with the requirements of Chapter 46b, Title 63, in its review of
agency adjudicative proceedings.
ttso
78-2a-4. Review of actions by Supreme Court.
Review of the judgments, orders, and decrees of the
Court of Appeals shall be by petition for writ of certiorari to the Supreme Court.
isss
78-2a-5. Location of Court of Appeals.
The Court of Appeals has its principal location in
Salt Lake City. The Court of Appeals may perform
any of its functions in any location within the state.
isss

78-3-4
CHAPTER 3
DISTRICT COURTS

Section
78-3-1 to 78-3-2. Repealed.
78-3-3.
Term of judges — Vacancy.
78-3-4.
Jurisdiction — Transfer of cases to circuit court — Appeals.
78-3-5.
Repealed.
78-3-6.
Terms — Minimum of once quarterly.
78-3-7 to 78-3-11. Repealed.
78-3-11.5. State District Court Administrative System — Primary and secondary county
locations.
78-3-12.
Repealed.
78-3-12.5. Costs of system.
78-3-13.
Repealed.
78-3-13.4. Counties joining court system — Procedure — Facilities — Salaries.
78-3-13.5, 78-3-14. Repealed.
78-3-14.5. Allocation of district court fees and
fines.
78-3-15, 78-3-16. Repealed.
78-3-16.5. Fees for filing and other services or actions.
78-3-17.
Repealed.
78-3-17.5. Application of savings accruing to counties.
78-3-18.
Judicial Administration Act — Short title.
78-3-19.
Purpose- of act.
78-3-20.
Definitions.
78-3-21.
Judicial Council — Creation — Members — Terms and election — Responsibilities -— Reports.
78-3-22.
Presiding officer — Compensation —
Duties.
78-3-23.
Administrator of the courts — Appointment — Qualifications — Salary.
78-3-24.
Court administrator — Powers, duties,
and responsibilities.
78-3-25.
Assistants for administrator of the
courts — Appointment of trial court
executives.
78-3-26.
Courts to provide information and statistical data to administrator of the
courts.
78-3-27.
Annual judicial conference.
78-3-28.
Repealed.
78-3-29.
Presiding judge — Election — Term —
Compensation — Powers — Duties.
78-3-30.
Duties of the clerk of the district court.
78-3-31.
Court commissioners — Qualifications
— Appointment — Functions governed by rule.
78-3-1 to 78-3-2. Repealed.

1S71.1SS1. ISSS

78-3-3. Term of judges — Vacancy.
Judges of the district courts shall be appointed initially until the first general election held more than
three years after the effective date of the appointment. Thereafter, the term of office for judges of the
district courts is six years, and commences on the
first Monday in January, next following the date of
election. A judge whose term expires may serve, upon
request of the Judicial Council, until a successor is
appointed and qualified.
ists
78-3-4. Jurisdiction •— Transfer of caaes to circuit court — Appeals.
(1) The district court has original jurisdiction in all
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COMMERCE

lance with Subsection A(lKb) of this Rule, and the
ee as determined in R177-18-4C(2Kb)
(bi Inactive agents may renew within the two year
lenod by requesting in writing to the Division that
heir registration be renewed Such requests shall be
accompanied by payment of the annual renewal fee
or the current year and a reinstatement fee, as deterained by R177-18-4 of the Division
(c) Inactive investment advisers may renew within
fie two year penod by filing with the Division the
>llowing a written request that the registration be
mewed, the fee required by Rl77-18-4 of the Divilon, those pages of Form ADV as may require
mendment, and Form ADV-S
(6) Withdrawal of Registration
A non NASD broker-dealer may withdraw regis-ation by filing a Form BDW with the Division A
ASD broker-dealer may withdraw registration by
ling a Form BDW with the CRD An investment
dviser may withdraw registration by submitting to
M Divimon a SEC Form ADV-W Withdrawal is *f>ctive 30 days following receipt of the Form BDW or
DV-W unless the broker-dealer or investment adiser is otherwise notified by the Division An agent
r
a NASD member broker-dealer may withdraw regulation by submitting a completed Form U-5 (Unirm Termination Notice for Securities Industry Regtration) to the Division NASD members may cancel
gent registration by submitting a completed Form
5 to the CRD Agents of issuers and issuers may
ithdraw agent registration by submitting to the Dision a completed Form U-5 Agents, broker-dealers
id issuers are reminded of their statutory duty to
>tify the Division when an agent has been termiited or has terminated his association with his prinpal
(7) Transfers of Registration
An agent may transfer registration by the followg procedures
(a) If the agent was formerly registered with an
ASD member broker-dealer, the agent may transfer
gistration to another NASD broker-dealer by folwing CRD procedures for transfer of registration
tan recognizes and participated in the NASAA/CRD
»mporary Agent Transfer ("TAT") Program and will
•nor transfers effected through TAT procedures
(b) Agents not formerly registered with an NASD
ember broker-dealer, or transferring to a brokeraler not a member of the NASD, must file with the
vision a completed Form U-5, a completed Form
4, and a fee as indicated in R177-18-4 of the Divi>n Transfer and notice of transfer is effective when
I of the above items are received by the Division
d none of the information filed is materially lncom9te
177-4-4. Minimum Capital R e q u i r e m e n t s of
Registered Broker-Dealers and Investment
Advisers.
A Minimum Capital Requirements for Broker»alers
A broker-dealer shall comply with SEC Rules
c3 1 (Net capital requirements for brokers or
alers, 17 CFR 240 15c3-l) and 15c3-3 (Customer
otection-reservea and custody of securities, 17 CFR
0 l5c3-3)
B Minimum Capital Requirements for Investment
ivisers
(1) Every investment adviser registered or retired to be registered under the Act who holds cusiy of clients' funds or securities shall maintain at
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all times a minimum net capital of $20,000 or a minimum tangible net worth of $35,000
(2) Unless otherwise exempted as a condition of the
nght to continue to transact business in this state,
every investment adviser registered or required to be
registered under the Act shall within 24 hours notify
the Division if such investment adviser's total net
capital or tangible net worth is less than the minimum required net capital or minimum required tangible net worth Within 24 hours after transmitting
such notice, each investment adviser shall file a report of its financial condition including the following
(a) A proof of money balanced of all ledger accounts in the form of a trial balance,
(b) A computation of net capital or tangible net
worth (See this subsection 3),
(c) An analysis of all client's securities and funds
which are not segregated,
(d) A computation of the aggregate amount of client ledger debit balances, and
(e) A statement as to the approximate number of
client accounts
(3) For the purpose of this section, the following
terms shall have the following meanings
(a) The term "net capital" shall have the meaning
set forth in SEC Rule 15c3-l (Net capital requirements for brokers or dealers), 17 CFR Section
240 15c3-l (1981), promulgated under the Securities
Exchange Act of 1934, 15 U S C §5 78a—78kk,
(b) The term "net worth" shall mean an excess of
assets over liabilities, all as determined by generally
accepted accounting principles,
(c) The term "tangible net worth" shall mean the
net worth of an investment adviser registered or required to be registered under the act reduced by the
following
(i) Prepaid expenses except as to items properly
classified as current assets under generally accepted
accounting principles,
(u) Deferred charges,
(in) Goodwill, franchises, organizational expenses,
unamortized debt discount and expense and all other
assets of intangible nature
dv) Home, furnishings, and automobile^)—less
any indebtedness secured by such assets but only to
the extent that such indebtedness does not exceed the
carrying value of the assets—and any personal items
not readily marketable in the case of an individual,
advances or loans to stockholders and officers in the
case of a corporation, and advances or loans to partners in the case of a partnership
(4) For those investment advisers registered or required to be registered under the Act who maintain a
minimum tangible net worth requirement rather
than a minimum net capital requirement, the Division may require that a current appraisal be submitted in order to establish the worth of any asset being
calculated under the tangible net worth formulation
R177-4-5. Bonding of Broker-Dealers, A g e n t s
and Investment Advisers.
A Bonding of Broker-Dealers
All broker-dealers shall be bonded in the amount of
$10,000 by a corporate bonding company, qualified to
do business in the State of Utah No bond is required
of broker-dealers who are members of the Securities
Investors Protection Corporation CSIPC")
B Bonding of Agents
No bond is required of agents other than that required by R177-11-1 of the Division
C Bonding of Investment Advisers
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Investment advisers, having custody of customers'
funds or securities, shall be bonded in the amount of
$10,000 by a corporate bonding company qualified to
do business in the State of Utah
1SS7
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R177-5. Broker-Dealer and Investment
Adviser Books and Records.
R177-5-1 Books and Records Required
R177-5 3 Financial Reporting
R177-6-1. B o o k s and R e c o r d s Required.
A Broker-Dealer Records
Broker-dealers shall comply with SEC Rule 10b-10
(Confirmation of Transactions, 17 CFR 240 10b-10),
17a-3 (Records to Be Made by Certain Exchange
Members, Brokers and Dealers, 17 CFR 240 17a-3),
and 17a 4 (Records to Be Preserved by Certain Exchange Members, Brokers and Dealers, 17 CFR
240 17a-4) Any individual responsible for the maintenance of the books and records required by this rule
must be the broker-dealer himself—in the case of a
proprietorship, an officer of the broker-dealer, or its
registered agent
B Complaint File
Every broker-dealer and investment adviser shall
keep and maintain current a file containing copies of
any complaints of customers relating to the activity
of the broker-dealer, investment adviser, agent or associated person of the broker-dealer or investment
adviser The file shall also contain copies of any legal
or administrative action brought by a state, federal or
self-regulatory agency Such files shall be located
both at the branch office where the complaint arose
and at the home office of the broker-dealer or investment adviser
C Market Maker Records
Any broker-dealer which makes a market in a security and solicits retail trades in that security shall
maintain and preserve for a period of at least three
years, the following
(1) Proof that the securities are either registered or
exempt from registration under Section 14 of the
Utah Uniform Securities Act and applicable federal
law
(2) Information which the broker-dealer reasonably believes is true and correct and reasonably current, and which was obtained by him from sources
which he reasonably believes are reliable This information shall be available upon request to any person
expressing an interest in a proposed transaction in
the security with the broker-dealer The information
shall include
(a) the exact name of the issuer and its predecessor
(if any),
(b) the address for the issuer's principal executive
offices,
(c) the state of incorporation, or organization of the
issuer,
(d) the exact title and class of the security,
(e) the number of shares or total amount of the
securities outstanding as of the end of the issuer's
fiscal year,
(0 the name and address of the transfer agent,
(g) the nature of products or services offered by the
issuer,
(h) the nature and extent of the issuer's facilities,
(0 the name of the chief executive officer and members of the board of directors.
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(j) the issuer's most recent balance sheet, profit
and loss and retained earnings statement,
(k) similar financial information for such part of
the two preceding fiscal years as the issuer or its predecessor has been in existence, and
(1) whether the broker-dealer or any associated
persons are affiliated, directly or indirectly, with the
issuer,
(m) the term "market maker" shall mean a broker
dealer who, with respect to a particular type of secu
nty, 1 ) regularly publishes bona fide, competitive bid
and ask quotations in a recognized inter-dealer quotation system or regularly furnishes bone fide com
petitive bid and offer quotations to other broker
dealers of request, and, 2 ) is ready, willing and able
to effect transactions in reasonable quantities at his
quoted price with other broker-dealers on a regular
basis
D Investment Adviser Required Records
(1) Any investment adviser registered or required
to be registered under the Utah Uniform Securities
Act who is registered with the Securities and Ex
change Commission under the provisions of the In
vestment Advisers Act of 1940, 15 U S C Section
80b-1 et seq (1971), and who maintains the books
ledgers, and other records required to be maintained
as described in Rule 204-2 (17 CFR Section 275 204 2
(1974)), adopted under the Investment Advisers Act
of 1940, 15 U S C Section 80b-1 et seq (1971), shall
be deemed to be in compliance with this section
(2) Every investment adviser registered or re
quired to be registered under the Act, except as set
forth in subsection (a) of this section, shall make and
keep for three years the following books, ledgers and
records
(a) Ledgers (or other records) reflecting all assets
and liabilities, income and expense, and capital ac
counts
(b) Journals showing all monies received, includ
mg date of receipt, purpose and from whom received,
and all disbursements, including date paid, purpose
and to whom made
(c) A record showing all receivables and payables
(d) Records showing separately for each customer
the securities purchased or sold, and to the extent it
has been made available to the investment adviser,
the date and amount of and price at which such pur
chases or sales were executed If available to the in
vestment adviser, this record should also show the
name of the broker-dealer who handled the transac
tion, such records, to the extent the information has
been made available, should be adequate to show sep
arately all securities purchased or sold by the cus
tomer of the investment adviser pursuant to its recommendation or of which it has custody and mdicat
ing thereon the proper identification of the individual
account, the date, amount and price at which such
securities were purchased or sold by or for each
(e) Copies of the broker-dealer confirmations of all
transactions placed by the investment adviser for any
account, and such other broker-dealer confirmation
as may be supplied to the investment adviser by a
customer dealer
(0 A list showing all accounts in which the investment adviser is vested with discretionary power
(g) Originals of all communications received and
copies of all communications sent by such investment
adviser relating to the business of the investment adviser
(h) All powers of attorney and other evidence of the
granting of any discretionary authority in any ac
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f. 61-1-9(3) Stop order based on failure to file price
amendments;
g. 61-1-10 Grant of registration by qualification;
R177-46b-6B. Categorization of Adjudicative
h. 61-l-10(2)(q) Order requiring additional inforProceedings.
mation or verification;
All adjudicative proceedings under the Act, enui. 61-1-11(7) Order imposing conditions of registramerated in this Rule, are designated as informal ad- tion;
judicative proceedings.
j. 61-1-12(4) Order vacating or modifying stop orR177-46b-6C. Commencement of Adjudicative der;
k. 61-l-13(3)(h) Order designating a person as not
Proceedings.
Filing of the following documents with the Division being within the definition of a "broker-dealer";
1. 61-l-13(10Kg) Order designating a person as not
ihall be deemed to be a request for initial Division
being within the definition of "investment adviser";
action:
m. 61-l-14dXk) Order finding that registration is
1. SEC Form BD — Application for registration as
broker-dealer pursuant to Section 61-1-4(1) and Rule not necessary or appropriate (exempt securities);
n. 61-l-14(2)(q) Order finding that registration is
1.1 (whether filed with the division or the Central
not necessary or appropriate (exempt transactions);
Registration Depository (CRD));
o. 61-1-15 Order requiring filing of prospectus,
2. Form U-4 — Application for registration as
igent pursuant to Section 61-1-4(1) and Rule 4.1 sales literature, etc.;
p. Rule 11.7(b)(e) Order releasing fund impound;
whether filed with the division or the CRD);
q. 61-1-20(1 )(a) Order to show cause;
3. SEC Form ADV — Application for registration
r. Rule 14. lg Confirmation of exemption (ex&s investment advisor pursuant to Section 61-1-4(1)
and Rule 4.1 (whether filed with the division or the change);
s. Rule 14.2b Confirmation of exemption (manual);
CRD);
t. Rule 14.2m Confirmation of exemption (secon4. Application for Registration by Notification —
dary trading).
Piled pursuant to Section 61-1-8;
5. Form U-l — Application for registration by co2. In the following proceedings, a hearing will be
ordination pursuant to Section 61-1-9 and Rule 9.1; held only if timely requested:
6. Form 10.2-1 — Application for registration by
a. 61-1-6(1) or (2) Denial, suspension, revocation of
jualification pursuant to Section 61-1-10 and Rule registration of broker-dealer, agent, investment ad10.2-1;
viser;
7. Request for order under Section 61-l-13(3Xh) —
b. 61-1-6(4) Denial, suspension, revocation of regis>der designating a person as not being within the tration of broker-dealer, agent, investment adviser
lefinition of "broker-dealer";
(emergency action);
8. Request for order 61-l-13(10)(g) — Order desigc. 61-1-12(1) Stop order denying, suspending or relating a person as not being within the definition of voking effectiveness of a securities registration state'investment adviser";
ment;
9. Request for order under Section 61-l-14(l)(k) —
d. 61-1-12(2) Stop order denying, suspending or
Drder finding that registration is not necessary or postponing effectiveness of a securities registration
ippropriate (exempt securities);
statement (emergency action);
10. Request for order under Section 6M-14(2Mq)
e. 61-l-14(2)(p)(v) Order denying or revoking ex— Order finding that registration is not necessary or emption under 14(2)(p);
ippropriate (exempt transactions);
f. 61-1-14(3) Denial or revocation of exemption
11. Request for order under Rule 11.7b(eK2)(B) — from registration;
)rder releasing impounded fundi;
3. In a proceeding held under Section 61-l-20U)(d)
12. Request under Rule 14. lg — Confirmation of (a cease and desist order), a hearing is required before
exemption (exchange);
issuance of an order and a notice of hearing will be
13. Request under Rule 14.2b — Confirmation of provided in the Order to Show Cause issued.
ixemption (manual);
14. Request under Rule 14.2m — Confirmation of R177-46b-6F. Declaratory Orders.
xemption (secondary trading).
a. The Division will not issue declaratory orders
U77-46b-6D. Procedures for Informal Adjudica- where a petition requests a ruling with respect to the
applicability of Section 1 of the Utah Uniform Securitive Proceedings.
A hearing will be held only if required by the Act or ties Act.
2. A request for a "no-action" letter under Rule
y the provisions of this Rule 177-6b. Where a hearrig is permitted but not required, a hearing will be 26.6 shall be deemed to be a petition for a declaratory
eld only if requested by a party within 20 days after order.
1S60
SM-lS.S,S9-4Sb-4<l),«S-4Sb-6,SM-S4<l)
eceipt of a notice of Division action.
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3. This rule applies to the Division and to persons
Bubject to adjudicative proceedings of the Division.

tl77-46b-6E. Hearings: When Held.
1. Under the Act and Rules, a hearing is not reuired and will not be held in the following adjudicaive proceedings:
a. 61-1-4 Registration of broker-dealer, agent, inestment adviser;
b. 61-1-4(1) Order requiring applicant to publish
innouncement of application;
c. 61-1-6(6) Cancellation of registration or applicaion of broker-dealer, agent, investment adviser,
d. 61-1-8 Grant of registration by notification;
e. 61-1-9 Grant of registration by coordination;

Community and Economic
Development
R211.
R213.
R220.
R222.
R224.
R226.
R230.

Community Development.
Community Service.
Expositions.
Fine Arts.
History
Job Training for Economic Development.
Library-

COMMUNITY DEVELOPMENT

R21L Community Development
R211-1. State and Regional Funding Processes.
R211-2. Eligible Grant Applicants, National Objectives and Eligible Projects.
R211-3. Grantee Responsibilities.
R211-4. Threshold Requirements.
R211-6. Application Process.
R211-6. Economic Development.
R211-7. Adjudicative Proceedings to Appeal Decisions of Regional Review Committees ("RRC").
R211-8. Permanent Community Impact Fund Board
Criteria for Evaluating Project Requests.
R211-9. Policy Concerning Enforceability and Taxability of Bonds Purchased.
R211-10. Procedures in Case of Inability to Formulate Contract for Alleviation of Impact.

R211-1. State and Regional Funding
Processes.
R211-1-1. Regional Distribution Process.
R211-1-2. Rating and Ranking.
R211-1-1. Regional Distribution Process.
A. Review.
The role of each review committee is to receive,
review and to prioritize the CDBG applications in its
region.
R211-1-2. Rating and Ranking.
The development of a RATING AND RANKING
SYSTEM must be prepared by the RRC prior to the
receipt of grant applications.
A. The ranking criteria must contain, at a minimum, the following six general criteria:
1. Capacity of Grantee to Carry Out the Grant
2. Community Development and Furthering Fair
Housing Plans
3. Job Creation
4. Improvement or Expansion of Housing Stock
6. Extent of Property
6. Financial Commitment to Community Development.
B. Following the completion of the rating and
ranking process, each RRC wilt present to the 8tate a
list of: 1) ALL projects submitted to them for ranking,
2) copies of ranking result sheets, 3) the rationale for
not ranking any submitted projects, and 4) a summary of all final ranking results.
1M7
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R211-2. Eligible Grant Applicants, National Objectives and
Eligible
Projects.
R211-2-1. Eligible Grant Applicants.
R211-2-2. Aiding in the Prevention or Elimination of
Slums or Blight pursuant to Utah Code Annotated
1953 11-16-2.
R211-2-3. Inclusive Federal Compliance Requirements.
R211-2-4. Eligible Activities.
R211-2-1. Eligible Grant Applicants.
A. Eligible applicants for the State CDBG Program are:

R2H-:

1. Incorporated cities and towns with populate
of less than 50,000 except those jurisdictions loca
in Salt Lake County;
2. All of Utah's counties except Salt Lake;
3. Units of local government recognized by the b
retary of HUD which include six of the seven assot
tiona of government.
R211-2-2. Aiding in the Prevention or Elimii
tion of Slums or Blight pursuant to Utah Co
Annotated 1963 11-15-2.
A. This National Objective may be met in one
three possible ways:
1. Perform activities in a slum or blighted ar
The eligible activity selected must, under Ut
Code Annotated 1953, section 11-15-2, be charact
ized by buildings or structures considered unsafe
unfit to occupy, are conducive to ill health, transn
sion of disease, infant mortality, juvenile delinquei
and crime because of any one or a combination of t
following factors (indicate those selected).
(a) Defective design and character of physical c<
struction,
(b) Faulty interior arrangement and exterior sp
ing,
(c) High density of population and overcrowd i>
(d) Inadequate provision for ventilation, light, 82
itation, open spaces, and recreation facilities,
(e) Age, obsolescence, deterioration, dilapidati*
mixed character, or shifting of uses,
(f) Economic dislocation, deterioration, or disu
resulting from faulty planning,
(g) Subdividing and sale of lots of irregular foi
and shape and inadequate sise for proper usefuln«
and development,
(h) Laying out of lots in disregard of the con to i
and other physical characteristics of the ground a
surrounding conditions,
(i) Existence of inadequate streets, open space a
utilities, or
(j) Existence of lots or other areas which are si
ject to being submerged by water, AND where t
applicant can document (e.g., by written comment*)
or photograph that, AT THE TIME OF APPUC
TION, there existed a substantial number of deter
rated or dilapidated buildings or improvemer
throughout the area.
R211-2-3. Inclusive Federal Compliance R
quiremento.
A. Applicants must be in compliance with all a
plicable federal and state regulations and overl
statutes. The federal statutes which will apply to t
1987-1988 program include:
Davis-Bacon Fair Labor Standards Act (
U8C 276a-276a-5);
Copeland "Anti-Kickback" Act (40 U,c
276(c));
Contract Work Hours and Safety Standar
Act, as amended (40 USC 327-333);
Title VI of the Civil Righto Act of 1964 (
USC 200(d));
Title Vm of the Civil Righto Act of 1968 (
USC 3601);
Section 3 of the Housing and Urban Develo
ment Act of 1968, as amended (12 USC 1701<u>
Section 109 of the Housing and Urban Dev<
opment Act of 1974, as amended (42 USC 5309)
Age Discrimination Act of 1975, as amend*
(42 USC 6101);

Rule 4

UTAH RULES OF APPELLATE PROCEDURE

nile, or circuit court to the appellate court with juris*
diction over the appeal from all final orders and judgments, except as otherwise provided by law, by filing
a notice of appeal with the clerk of the trial court
within the time allowed by Rule 4. Failure of an appellant to take any step other than the timely filing
of a notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the appellate court deems appropriate, which may include
dismissal of the appeal or other sanctions short of
dismissal, as well as the award of attorney fees.
(b) Joint or consolidated appeals. If two or more
parties are entitled to appeal from a judgment or order and their interests are such as to make joinder
practicable, they may file a joint notice of appeal or
may join in an appeal of another party after filing
separate timely notices of appeal. Joint appeals may
proceed as a single appeal with a single appellant.
Individual appeals may be consolidated by order of
the appellate court upon its own motion or upon motion of a party, or by stipulation of the parties to the
separate appeals.
(c) Designation of parties. The party taking the
appeal shall be known as the appellant and the adverse party as the appellee. The title of the action or
proceeding shall not be changed in consequence of the
appeal, except where otherwise directed by the appellate court. In original proceedings in the appellate
court, the party making the original application shall
be known as the petitioner and any other party as the
respondent.
(d) Content of notice of appeal. The notice of appeal shall specify the party or parties taking the appeal; shall designate the judgment or order, or part
thereof, appealed from; shall designate the court from
which the appeal is taken; and shall designate the
court to which the appeal is taken.
(e) Service of notice of appeal. The party taking
the appeal shall give notice of the filing of a notice of
appeal by serving personally or mailing a copy
thereof to counsel of record of each party to the judgment or order; or, if the party is not represented by
:ounsel, then on the party at the party's last known
iddress.
(f) Filing and docketing fees in civil appeals.
\t the time of filing any notice of separate, joint, or
TOSS appeal in a civil case, the party taking the apwal shall pay to the clerk of the trial court such filing
ees as are established by law, and also the fee for
locketing the appeal in the appellate court. The clerk
>f the trial court shall not accept a notice of appeal
mless the filing and docketing fees are paid.
(g) Docketing of appeal. Upon the filing of the
lotice of appeal and payment of the required fees, the
lerk of the trial court shall immediately transmit
ne copy of the notice of appeal, showing the date of
Is filing, together with the docketing fee, to the clerk
f the appellate court. Upon receipt of the copy of the
totice of appeal and the docketing fee, the clerk of the
ppellate court shall enter the appeal upon the
ocket. An appeal shall be docketed under the title
iven to the action in the trial court, with the appelant identified as such, but if the title does not consin the name of the appellant, such name shall be
dded to the title.
Lule 4. Appeal at of right: whan taken.
(a) Appeal from final judgment and order. In a
sat in which an appeal is permitted as a matter of
ight from the trial court to the appellate court, the
otice of appeal required by Rule 3 shall be filed with
ie clerk or the trial court within 30 days after the
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date of entry of the judgment or order appealed from.
However, when a judgment or order is entered in s
statutory forcible entry or unlawful detainer action,
the notice of appeal required by Rule 3 shall be filed
with the clerk of the trial court within 10 days after
the date of entry of the judgment or order appealed
from.
(b) Motions post judgment or order. If a timely
motion under the Utah Rules of Civil Procedure is
filed in the trial court by any party (1) for judgment
under Rule 50(b); (2) under Rule 52(b) to amend or
make additional findings of fact, whether or not an
alteration of the judgment would be required if the
motion is granted; (3) under Rule 59 to alter or
amend the judgment; or (4) under Rule 59 for a new
trial, the time for appeal for all parties shall run from
the entry of the order denying a new trial or granting
or denying any other such motion. Similarly, if a
timely motion under the Utah Rules of Criminal Procedure is filed in the trial court by any party (1) under Rule 24 for a new trial; or (2) under Rule 26 for an
order, after judgment, affecting the substantial rights
of a defendant, the time for appeal for all parties shall
run from the entry of the order denying a new trial or
granting or denying any other such motion. A notice
of appeal filed before the disposition of any of the
above motions shall have no effect. A new notice of
appeal must be filed within the prescribed time measured from the entry of the order of the trial court
disposing of the motion as provided above.
(c) Filing prior to entry of judgment or order.
Except as provided in paragraph (b) of this rule, a
notice of appeal filed after the announcement of a
decision, judgment, or order but before the entry of
the judgment or order of the trial court shall bt
treated as filed after such entry and on the day
thereof.
(d) Additional or cross-appeal. If a timely notice
of appeal is filed by a party, any other party may file
a notice of appeal within 14 days after the date on
which the first notice of appeal was filed, or within
the time otherwise prescribed by paragraph (a) of this
rule, whichever period last expires.
(e) Extension of time to appeal. The trial court,
upon a showing of excusable neglect or good cause,
may extend the time for filing a notice of appeal upon
motion filed not later than 30 days after the expiration of the time prescribed by paragraph (a) of tail
rule. A motion filed before expiration of the prescribed time may be ex parte unless the trial court
otherwise requires. Notice of a motion filed after expiration of the prescribed time shall be given to the
other parties in accordance with the rules of practice
of the trial court. No extension shall exceed 30 days
past the prescribed time or 10 days from the date of
entry of the order granting the motion, whichever
occurs later.
Rule 5. Discretionary appeals from inteiiooo*
tory orders.
(a) Petition for permission to appeal. An appeal
from an interlocutory order may be sought by any
party by filing a petition for permission to appeal
from the interlocutory order with the clerk of the appellate court with jurisdiction over the case within 30
days after the entry of the order of the trial court*
with proof of service on all other parties to the action.'
(b) Faaa and copies of petition. The petitions**
shall file with the Clerk of the Supreme Court en"
original and seven copies of the petition, or, with the*
Clerk of the Court of Appeals, an original and fas?'
copies, together with the fee for filing a notice of ap-
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Rule 9

seal in the trial court and the docketing fee in the Rule 7. Security. Proceedings against sureties.
Whenever these rules require or permit the giving
•apellate court. If an order is issued authorizing the
appeal, the clerk of the appellate court shall immedi- of security by a party, and security is given in the
ately give notice of the order by mail to the respective form of a bond or stipulation or other undertaking
parties and shall transmit a certified copy of the or- with one or more sureties, each surety must consent
isr, together with a copy of the petition and filing fee, therein to the exercise of personal jurisdiction by the
to the trial court where the petition and order shall trial court and must irrevocably appoint the clerk of
be filed in lieu of a notice of appeal. If the petition is that court as an agent upon whom any papers affecting liability on the bond or undertaking may be
denied, the filing fee shall be refunded.
(c) Content of petition. The petition shall con- served. The sureties' liability may be enforced on motion without the necessity of an independent action.
tain:
motion and such notice of the motion' as the trial
(DA statement of the facts necessary to an The
court prescribes may be served on the clerk of the
understanding of the controlling question of law trial court, who shall forthwith mail copies to the
determined by the order sought to be reviewed; sureties if their addresses are known.
(2) A statement of the question of law and a
demonstration that the question was properly Rule 8. Stay or injunction pending appeal.
raised before the trial court and ruled upon;
(a) Stay must ordinarily be sought in the first
(3) A statement of the reasons why an immedi- instance in trial court; motion for stay in appalate interlocutory appeal should be permitted; and late court Application for a stay of the judgment or
(4) A statement of the reason why the appeal order of a trial court pending appeal, or disposition of
may materially advance the termination of the a petition under Rule 5, or for approval of a superselitigation.
deas bond, or for an order suspending, modifying, re(6) The petition shall include a copy of the or- storing, or granting an injunction during the pender of the trial court from which an appeal is dency of an appeal must ordinarily be made in the
sought and any related findings of fact, conclu- first instance in the trial court. A motion for such
sions of law and opinion.
relief may be made to the appellate court, but the
(d) Answer. Within 10 days after service of the motion shall show that application to the trial court
petition, any other party may file an answer in oppo- for the relief sought is not practicable, or that the
sition or concurrence. An original and seven copies of trial court haa denied an application, or has failed to
the answer shall be filed in the Supreme Court. An afford the relief which the applicant requested, with
original and four copies shall be filed in the Court of the reasons given by the trial court for its action. The
Appeals. The petition and any answer shall be sub- motion shall also show the reasons for the relief reBitted without oral argument unless otherwise or- quested and the facts relied upon, and if the facts are
subject to dispute, the motion shall be supported by
stred.
(o) Grant of permission. An appeal from an inter- affidavits or other sworn statements or copies thereof.
locutory order may be granted only if it appears that With the motion shall be filed such parts of the record
the order involves substantial rights and may materi- as are relevant. Reasonable notice of the motion shall
illy affect the final decision or that a determination be given to all parties. The motion shall be filed with
of the correctness of the order before final judgment the clerk and normally will be considered by the
•ill better serve the administration and interests of court, but in exceptional cases where such procedure
lattice. The order permitting the appeal may set forth would be impracticable due to the requirements of
the particular issue or point of law which will be con- time, the application may be considered by a single
sidered and may be on such terms, including the fil- justice or judge of the court.
(b) Stay may be conditioned upon giving of
ial of a bond for costs and damages, aa the appellate
orart may determine. If the petition is granted, the bond. Relief available in the appellate court under
this
rule may be conditioned upon the filing of a bond
oppeal shall be deemed to have been docketed by the
panting of the petition, and all proceedings subse- or other appropriate security in the trial court.
(c) Stays in criminal cases. Stays in criminal
quent to the granting of the petition shall be as, and
eithin the time required, for appeals from final judg- cases pending appeal are governed by Section
77-35-27 Utah Code Ann. 1953, as amended (Rule 27
ments.
U.R. Crim.P.).
Kale 6. Bond for costs on appeals.
•i Except in a criminal case, at the time 6f filing the Rule 9. Docketing statement
Time for filing. Within 21 days after a notice
aotaco of appeal, the appellant shall file with the no- of (a)
appeal, cross-appeal, or a petition for review is
ioo a bond for costs on appeal, unless the bond is filed,
the appellant, cross-appellant, or petitioner
waived in writing by the adverse party, or unless an shall file a docketing statement with the clerk of the
affidavit as provided for in Section 21-7-3, Utah Code appellate court. An original and seven copies of the
Ann. 1953 as amended, is filed. The bond shall be in docketing statement shall be filed in the Supreme
tae sum of at least $300.00 or such greater amount aa Court. An original and four copies shall be filed in the
tso trial court may order on motion of the appellee to Court of Appeals.
oaoare payment of costs on appeal. No separate bond
(b) Purpose of docketing statement The docketfcr costs on appeal is required when a supersedeas ing statement is not a brief and should not contain
hood is filed. The bond on appeal shall be with suffi- arguments or procedural motions. It is used by the
sjont sureties and shall be conditioned to secure pay- appellate court in assigning cases to the Supreme
Mat of costs if the appeal is dismissed or the judg- Court or to the Court of Appeals whan both have juMBt affirmed, or of such costs aa the appellate court risdiction, in making certifications to the Supreme
nay sward if the judgment is modified. The adverse Court, in classifying cases for determining the prior*
paity may except to the sufficiency of the sureties in ity to be accorded them, in making summary disposistoordance with the provisions of Rule 62(i), Utah tions when appropriate, and in making calendar assUoo of Civil Procedure.
signments.
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(c> Content of docketing statement. The docketing statement shall contain the following information
in the order set forth below:
(1) The date of the judgment or order sought to
be reviewed; the date of all motions filed pursuant to Rules 50(a) and (b), 62(b), 54(b), or 59,
Utah Rules of Civil Procedure; the date and effect of all orders disposing of such motions; and
the date the notice of appeal or the petition for
review was filed.
(2) The specific rule or statutory authority
that confers jurisdiction on the appellate court to
decide the appeal, the petition for review, or, in
the case of an interlocutory appeal, the date of
the appellate court order allowing the appeal and
the issues which may be appealed pursuant to
the granting of the interlocutory appeal. Particular attention should be paid to the requirements
of Rule 54(b), Utah Rules of Civil Procedure, if an
appeal is from an order in a multiple-party or a
multiple-claim case.
(3) A concise statement of the nature of the
proceeding, e.g., "this appeal is from a final judgment or decree of the
court" or "this
petition is to review an order of
administrative agency."
(4) A concise statement of facts material to a
consideration of the questions presented.
(5) The issues presented by the appeal, expressed in the terms and circumstances of the
case, but without unnecessary detail. The questions should not be repetitious. General conclusions such aa "the judgment of the trial court is
not supported by the law or facta," are not acceptable. For each issue appellant must state the applicable standard of appellate review and cite
supporting authority.
(6) If the appeal is subject to assignment by
the Supreme Court to the Court of Appeals, the
phrase "Subject to assignment to the Court of
Appeals" should appear immediately under the
title of the document, i.e., "Docketing Statement."
(7) If the appeal is subject to assignment by
the Supreme Court to the Court of Appeals, the
appellant may aet forth concisely in not more
than two pagea why the Supreme Court should
decide the case. The Supreme Court may, for example, conaider whether the caae preaenta or involves one or more of the following:
(A) a substantial constitutional issue not
yet decided and, if ao, what the issue or issues are;
(B) an issue of first impression in the state
and of substantial importance in the administration of justice;
(C) a conflict in Court of Appeals decisions
that needs to be resolved by the Supreme
Court;
(D) any other persuasive reason why the
Supreme Court should resolve the issue.
(8) Citations to statutes, rules, or cases believed to be determinative of the respective issues stated.
(9) A reference to all related or prior appeals
in the cane. If the reference if to a prior appeal,
the appropriate citation should be given.
(d) Neceeeary attachment*. Attached to each
copy of the docketing statement shall bo a copy of the
following:
(1) The judgment or order sought to be reviewed;
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(2) Any opinion or findings;
(3) All motions filed pursuant to Rules 60(a)
and (b), 52(b), 54(b), and 59, Utah Rules of CW1
Procedure, and orders disposing of such motions;
and
(4) The notice of appeal and any order extent*
ing the time for the filing of a notice of appeal
(e) Attachment to indicate date filed. The attachments required by this rule must bear a clear
representation of the original date of filing by means
of the trial court's filing seal or mark or a copy coaformed to the original by the trial court.
(0 Response to statement regarding assignment. If the appeal is subject to assignment by ths
Supreme Court to the Court of Appeals, the appelks
may file a response to the appellant's contentions ia
subparagraph (c)(7). The response may support or oppose the appellant's position, shall not be more than
two pages long, and shall be filed within 10 days after
service of the docketing statement.
(g) Consequences of failure to comply. DockeV
ing statements which fail to comply with this rusflj
will not be accepted. Failure to comply may result it
dismissal of the appeal or the petition.
*
Rule 10. Motion for summary disposition.
(a) Time for filing; grounds for motion. Withal
10 days after the docketing statement is served, a
party may move:
•
(1) To dismiss the appeal or the petition fcr
review on the basis that the appellate court hat
no jurisdiction; or
(2) To affirm the order or judgment which if
the subject of review on the basis that the
grounds for review are so insubstantial as not Is
merit further proceedings and consideration hjr
the appellate court; or
<
(3) To reverse the order or judgment which is
the subject of review on the basis of msiiifaat
error.
A
(b) Number of copiea; form of motion. An oriaV
nal and seven copies of a motion made pursuant n»this rule shall be filed with the Clerk of the Supreme
Court. An original and four copies shall be filed with
the Clerk of the Court of Appeals. The motion shal'
be in the form prescribed by Rule 23.
(c) Filing of response. The party moved against
shall have 10 days from the service of such a motion]
in which to file a response. An original response mm
seven copies shall be filed in the Supreme Court Mm
original response and four copies shall be filed in thai
Court of Appeals.
*|J
(d) Submission of motion; suspension of §mA
ther proceedings. Upon the filing of a response e*J
the expiration of time therefor, the motion shall onj
submitted to the court for consideration and an a>]
propriate order. The time for taking other steps in thai
appellate procedure is suspended pending diapoattsm
of a motion to affirm or reverse or dismiss.
-j
(e) Ruling of court. The court, upon its own wmA
tion, and on such notice as it directs, may dismiss f |
appeal or petition for review if the court lacks jusnti
diction; or may summarily a/firm the judgmenttlH
order which is the subject of review, if it plainly f l |
pears that no substantial question ia |iimn<an^jH
may summarily reverse in cases of manifest e«snjj|
(f) Deferral of ruling. Aa to any issue rained anJMl
motion for summary disposition, the court may cntfl
its ruling until plenary presentation and eonsnMl
ation of the caae.
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Role 11. The record on ippeal.
(a) Composition of the record on appeal. The
original papers and exhibits filed in the trial court,
the transcript of proceedings, if any, the index prepared by the clerk of the trial court, and where available the docket sheet, shall constitute the record on
appeal in all cases. However, with respect to papers
only those prescribed under paragraph (d) of this rule
shall be transmitted to the appellate court.
(b) Pagination and indexing of record. Immediately upon filing of the notice of appeal, the clerk of
the trial court shall paginate all of the original papers filed in that court in chronological order and
shall prepare an alphabetical index of those papers.
"Hie index shall contain a reference to the date on
which the paper was filed in the trial court and the
starting page of the record on which the paper will be
found.
(c) Duty of appellant After filing the notice of
appeal, the appellant, or in the event that more than
one appeal is taken, each appellant, shall comply
%ith the provisions of paragraphs (d) and (e) of this
rule and shall take any other action necessary to enable the clerk of the trial court to assemble and transnit the record. A single record shall be transmitted.
(d) Papers and exhibits on appeal.
(1) Criminal cases. All of the original papers
in a criminal case shall be included by the clerk
of the trial court as part of the record on appeal.
(2) Civil cases. In all civil cases, the record
' shall remain in the custody of the clerk of the
' trial court, as set forth in Rule 12(b)(2), during
t preparation and filing of briefs.
The clerk of the trial court shall establish rules and
procedures for checking out the record, after pagination, for use by the parties in briefing.
(A) Civil caaea with abort records. In
civil cases where all the original papers total
fewer than 300 pages, all of the original papers will be transmitted to the appellate
court upon completion of the filing of briefs
by the parties, as set forth in Rule 12(b)(2).
In such cases, the appellant shall serve upon
the clerk of the trial court, simultaneously
with the filing of appellant's reply brief, notice of the date on which appellant's reply
brief was filed. If appellant does not intend
to file a reply brief, appellant shall notify the
clerk of the trial court of that fact within 30
days of the filing of appellee's brief.
(B) All other civil caaea. In all other civil
cases where the original papers are or exceed
300 pages, all parties shall file with the clerk
of the trial court, within 10 days after briefing is completed, a joint or separate designation of those papers referred to in their respective briefs. Only those designated papers
and the following, to the extent applicable,
shall be transmitted to the clerk of the appellate court by the clerk of the trial court:
(i) the pleadings aa defined in Rule
7(a), Utah Rules of Civil Procedure;
(ii) the pretrial order, if any;
(iii) the final judgment, order, or interlocutory order from which the appeal
ia taken;
(iv) other orders sought to be reviewed, if any;
(v) any supporting opinion, findings
of fact or conclusions of law filed or delivered by the trial court;
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(vi) the motion, response, and accompanying memoranda upon which the
court rendered judgment, if any;
(vii) jury instructions given, if any;
(viii) jury verdicts and interrogatories, if any;
(ix) the notice of appeal,
(e) The transcript of proceedings; duty of appellant to order; notice to appellee if partial transcript ia ordered.
(1) Request for transcript; time for filing.
Within 10 days after filing the notice of appeal,
the appellant shall request from the reporter a
transcript of such parts of the proceedings not
already on file as the appellant deems necessary.
The request shall be in writing, and, within the
same period, a copy shall be filed with the clerk
of the trial court and the clerk of the appellate
court. If no such parts of the proceedings are to be
requested, within the same period the appellant
shall file a certificate to that effect with the clerk
of the trial court and a copy with the clerk of the
appellate court. If there was no reporter but the
proceedings were otherwise recorded, the appellant shall request from a court transcriber, certified in accordance with the rules and procedures
of the Judicial Council, a transcript of such parts
of the proceeding not already on file as the appellant deems necessary. By stipulation of the parties approved by the appellate court, a person
other than a certified court transcriber may transcribe a recorded hearing. The clerk of the appellate court shall, upon request, provide a list of all
certified court transcribers. The transcriber is
subject to all of the obligations imposed on reporters by these rules.
(2) Transcript required of all evidence regarding challenged finding or conclusion. If
the appellant intends to urge on appeal that a
finding or conclusion is unsupported by or is contrary to the evidence, the appellant shall include
in the record a transcript of all evidence relevant
to such finding or conclusion.
(3) Statement of issues; cross-designation
by appellee. Unless the entire transcript ia to be
included, the appellant shall, within 10 days after filing the notice of appeal, file a statement of
the issues that will be presented on appeal and
•shall serve on the appellee a copy of the request
or certificate and a copy of the statement. If the
appellee deems a transcript of other parte of the
proceedings to be necessary, the appellee shall,
within 10 days after the service of the request or
certificate and the statement of the appellant,
file and serve on the appellant a designation of
additional parts to be included. Unless within 10
days after service of such designation the appellant has requested such parts and has so notified
the appellee, the appellee may within the following 10 days either request the parts or move in
the trial court for an order requiring the appellant to do so.
(4) Payment of reporter. At the time of the
request, a party shall make satisfactory arrangements with the reporter or transcriber for payment of the coat of the transcript.
(0 Agreed statement am the record on appeal
In lieu of the record on appeal aa defined in paragraph (a) of this rule, the parties may prepare and
sign a statement of the caae, showing how the iaauee
presented by the appeal arose and were decided in the
trial court and setting forth only so many of the facta
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counsel of record or by a party who is not represented
by counsel.
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Any party may file a response in opposition to a
motion within 10 days after service of the motion;
however, the court may, for good cause shown, disRule 22. Computation and enlargement of time. pense with, shorten or extend the time for responding
(a) Computation of time. In computing any pe- to any motion.
riod of time prescribed by these rules, by an order of
(b) Determination of motions for procedural
the court, or by any applicable statute, the day of the orders. Notwithstanding the provisions of paragraph
act, event, or default from which the designated pe- (a) of this rule as to motions generally, motions for
riod of time begins to run shall not be included. The procedural orders which do not substantially affect
last day of the period shall be included, unless it is a the rights of the parties or the ultimate disposition of
Saturday, a Sunday, or a legal holiday, in which the appeal, including any motion under Rule 22(b),
event the period extends until the end of the next day may be acted upon at any time, without awaiting a
that is not a Saturday, a Sunday, or a legal holiday. response. Pursuant to rule or order of the court, moWhen the period of time prescribed or allowed is less tions for specified types of procedural orders may be
than seven days, intermediate Saturdays, Sundays, disposed of by the clerk. The court may review a disand legal holidays shall be excluded in the computa- position by the clerk upon motion of a party or upon
tion. As used in this rule, "legal holiday" includes its own motion.
days designated as holidays by the state or federal
(c) Power of a single justice or judge to entergovernments.
tain motions. In addition to the authority expressly
(b) Enlargement of time. The court for good cause conferred by these rules or by law, a single justice or
shown may upon motion enlarge the time prescribed judge of the court may entertain and may grant or
by these rules or by its order for doing any act, or may deny any request for relief which under these rules
permit an act to be done after the expiration of such may properly be sought by motion, except that a sintime, but the court may not enlarge the time for filing gle justice or judge may not dismiss or otherwise dea notice of appeal or a petition for review from an termine an appeal or other proceeding, and except
order of an administrative agency, except as specifi- that the court may provide by order or rule that any
cally authorized by law. A motion for an enlargement motion or class of motions must be acted upon by the
of time shall be filed prior to the expiration of the court. The action of a single justice or judge may be
time for which the enlargement is sought. A motion reviewed by the court.
for enlargement of time shall:
(d) Form of papers; number of copies.
(1) Except for motions to enlarge time, five
(1) State with particularity the reasons for
copies shall be filed with the original in the Sugranting the motion;
preme Court, and four copies shall be filed with
(2) State whether the movant has previously
the original in the Court of Appeals, but the
been granted an enlargement of time and, if so,
court may require that additional copies be furthe number and duration of such enlargements;
nished. Only the original of a motion to enlarge
(3) State when the time will expire for doing
time shall be filed.
the act for which the enlargement of time is
(2) Motions and other papers shall be typesought; and
written on opaque, unglazed paper 8Va by 11
(4) State the date on which the act for which
inches in size. The text shall be in type not
the enlargement of time is sought will be comsmaller than ten characters per inch. Lines of
pleted. .
text shall be double spaced and shall be upon one
(c) Ex parte motion. Except as to enlargements of
side of the paper only. Consecutive sheets shall
time for filing and service of briefs under Rule 26(a),
be attached at the upper left margin.
a party may file one ex parte motion for enlargement
(3) A motion or other paper shall contain a
of time not to exceed 14 days if no enlargement of
caption setting forth the name of the court, the
time has been previously granted, if the time has not
title of the cast, the docket number, and a brief
already expired for doing the act for which the endescriptive title indicating the purpose of the palargement is sought, and if the motion otherwise comper. The attorney shall sign all papers filed with
plies with the requirements and limitations of parathe court with his or her individual name. The
graph (b) of this rule.
attorney shall give his or her business address,
(d) Additional time after service by mail.
telephone number, and Utah State Bar number
Whenever a party is required or permitted to do an
in the upper left hand corner of the first page of
act within a prescribed period after service of a paper
every paper filed with the court except briefs. A
and the paper is served by mail, 3 days shall be added
party who is not represented by an attorney shall
to the prescribed period.
sign any paper filed with the court and state the
party's
address and telephone number.
Rule 23. Motions.
(a) Content of motion; response; reply. Unless Rule 24. Briefs.
another form is elsewhere prescribed by these rules,
(a) Brief of the appellant The brief of the appelan application for an order or other relief shall be lant shall contain under appropriate headings and in
made by filing a motion for such order or relief with the order indicated:
proof of service on all other parties. The motion shall
( D A complete list of all parties to the proceedcontain or be accompanied by the following:
ing in the court or agency whose judgment or
( D A specific and clear statement of the relief
order is sought to be reviewed, except where the
sought;
caption of the case on appeal contains the names
(2) A particular statement of the factual
of all such parties. The list should be set out on a
grounds;
separate page which appears immediately inside
(3) If the motion is for other than an enlargethe cover.
ment of time, a memorandum of points and au(2) A table of contents, with page references.
thorities in support; and
(3) A table of authorities with cases alphabeti(4) Affidavits and papers, where appropriate.
cally arranged and with parallel citations, rules,
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statutes and other authorities cited, with references to the pages of the brief where they are
cited.
(4) A brief statement showing the jurisdiction
of the appellate court.
(5) A statement of the issues presented for review and the standard of appellate review for
each issue with supporting authority for each issue.
(6) Constitutional provisions, statutes, ordinances, rules, and regulations whose interpretation is determinative shall be set out verbatim
with the appropriate citation. If the pertinent
part of the provision is lengthy, the citation alone
will suffice, and in that event, the provision shall
be set forth as provided in paragraph (f) of this
rule.
(7) A statement of the case. The statement
shall first indicate briefly the nature of the case,
the course of proceedings, and its disposition in
the court below. A statement of the facts relevant
to the issues presented for review shall follow.
All statements of fact and references to the proceedings below shall be supported by citations to
the record (see paragraph (e)).
(8) Summary of arguments. The summary of
arguments, suitably paragraphed, shall be a succinct condensation of the arguments actually
made in the body of the brief. It shall not be a
mere repetition of the heading under which the
argument is arranged.
(9) An argument. The argument shall contain
the contentions and reasons of the appellant with
respect to the issues presented, with citations to
the authorities, statutes, and parts of the record
relied on.
(10) A short conclusion stating the precise relief sought.
(b) Brief of the appellee. The brief of the appellee
shall conform to the requirements of paragraph (a) of
this rule, except that a statement of the issues or of
the case need not be made unless the appellee is dissatisfied with the statement of the appellant.
(c) Reply brief. The appellant may file a brief in
reply to the brief of the appellee, and if the appellee
has cross-appealed, the appellee may file a brief in
reply to the response of the appellant to the issues
presented by the cross-appeal. Reply briefs shall be
limited to answering any new matter set forth in the
opposing brief. No further briefs may be filed except
with leave of the appellate court
(d) References in briefs to parties. Counsel will
be expected in their briefs and oral arguments to keep
to a minimum references to parties by such designations as "appellant" and "appellee". It promotes clarity to use the designations used in the lower court or
in the agency proceedings, or the actual names of
parties, or descriptive terms such as "the employee,"
"the injured person," "the taxpayer," etc.
(e) References in briefs to the record. References shall be made to the pages of the original record
as paginated pursuant to Rule 1Kb), to pages of the
reporter's transcript, or to pages of any statement of
the evidence or proceedings or agreed statement prepared pursuant to Rule 11(f) or 11(g). References to
exhibits shall include exhibit numbers. If reference is
made to evidence the admissibility of which is in controversy, reference shall be made to the pages of the
transcript at which the evidence was identified, offered, and received or rejected.
(f) Reproduction of opinions, statute*, rules,
regulations, documents, etc.
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(1) Any opinion, memorandum of decision,
findings of fact, conclusions of law, or order pertaining to the issues on appeal and any jury instructions or other part of the record of central
importance to the determination of the appeal
shall be reproduced in the brief or in an addendum to the brief.
(2) If determination of the issues presented requires the study of statutes, rules, regulations,
etc., or relevant parts thereof, to the extent not
set forth under subparagraph (a)(6) of this rule,
they shall be reproduced in the brief or in an
addendum at the end, or they may be supplied to
the court in pamphlet form.
(g) Length of briefs. Except by permission of the
court, principal briefs shall not exceed 50 pages, and
reply briefs shall not exceed 25 pages, exclusive of
pages containing the table of contents, tables of citations and any addendum containing statutes, rules,
regulations, or portions of the record as required by
paragraph (0 of this rule.
(h) Briefs in cases involving cross-appeals. If a
cross-appeal is filed, the party first filing a notice of
appeal shall be deemed the appellant for the purposes
of this rule and Rule 26, unless the parties otherwise
agree or the court otherwise orders. The brief of the
appellee shall contain the issues and arguments involved in the cross-appeal as well as the answer to
the brief of the appellant.
(i) Briefs in cases involving multiple appellants or appellees. In cases involving more than one
appellant or appellee, including cases consolidated for
purposes of the appeal, any number of either may join
in a single brief, and any appellant or appellee may
adopt by reference any part of the brief of another.
Parties may similarly join in reply briefs.
(j) Citation of supplemental authorities. When
pertinent and significant authorities come to the attention of a party after that party's brief has been
filed, or after oral argument but before decision, a
party may promptly advise the clerk of the appellate
court, by letter setting forth the citations. An original
letter and nine copies shall be filed in the Supreme
Court. An original letter and seven copies shall be
filed in the Court of Appeals. There shall be a reference either to the page of the brief or to a point argued orally to which the citations pertain, but the
letter shall without argument state the reasons for
the supplemental citations. Any response shall be
made within 7 days of filing and shall be similarly
limited.
(k) Requirements and sanctions. All briefs under this rule must be concise, presented with accuracy, logically arranged with proper headings and
free from burdensome, irrelevant, immaterial or
scandalous matters. Briefs which are not in compliance may be disregarded or stricken, on motion or sua
sponte by the court, and the court may assess attorney fees against the offending lawyer.
(1) Brief covers. The covers of all briefs shall be of
heavy cover stock and shall comply with Rule 27.
Rule 25. Brief of an amicus curiae or guardian
ad litem.
A brief of an amicus curiae or of a guardian ad
litem representing a minor who is not a party to the
appeal may be filed only if accompanied by written
consent of all parties, or by leave of court granted on
motion or at the request of the court. A motion for
leave shall identify the interest of the applicant and
•hall state the reasons why a brief of an amicus
curiae or the guardian ad litem is desirable. Except
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persons unknown, claiming any right, title, estate or interest in, or lien upon the real property
described in the pleading adverse to the com*
plainant's ownership, or clouding his title
thereto."
>) Fraud, mistake, condition of the mind. In all
rments of fraud or mistake, the circumstances
rtituting fraud or mistake shall be stated with
icularity. Malice, intent, knowledge, and other
lition of mind of a person may be averred gener) Conditions precedent. In pleading the perforice or occurrence of conditions precedent, it is sufnt to aver generally that all conditions precedent
? been performed or have occurred. A denial of
ormance or occurrence shall be made specifically
with particularity, and when so made the party
ding the performance or occurrence shall on the
establish the facts showing such performance or
rrence.
i Official document or act In pleading an offidocument or act it is sufficient to aver that the
ment was issued or the act done in compliance
law.
Judgment In pleading a judgment or decision
domestic or foreign court, judicial or quasi-juditribunal, or of a board or officer, it is sufficient to
the judgment or decision without setting forth
er showing jurisdiction to render it. A denial of
diction shall be made specifically and with pararity and when so made the party pleading the
nent or decision shall establish on the trial all
averted jurisdictional facts.
Time and place. For the purpose of testing the
:iency of a pleading, averments of time and place
naterial and shall be considered like all other
nents of material matter.
Special damage. When items of special damire claimed, they shall be specifically stated.
Statute ot limitations. In pleading the statute
rotations it is not necessary to state the facta
ing the defense but it may be alleged generally
;he cause of action is barred by the provisions of
tatute relied on, referring to or describing such
Le specifically and definitely by section number,
ction designation, if any, or otherwise designates provision relied upon sufficiently clearly to
ify it. If such allegation is controverted, the
pleading the statute must establish, on the
the facta showing that the cause of action is so
d.
Private statutes; ordinances. In pleading a
* statute of this state, or an ordinance of any
:al subdivision thereof, or a right derived from
statute or ordinance, it is sufficient to refer to
itatute or ordinance by its title and the day of its
;e or by its section number or other designation
y official publication of the statutes or ordis. The court shall thereupon take judicial notice
>f.
Jbel and slander.
(1) Pleading defamatory matter. It is not
Bcessary in an action for libel or slander to set
rth any intrinsic facts showing the application
the plaintiff of the defamatory matter out of
hich the action arose; but it is sufficient to state
(nerally that the same was published or spoken
ncerning the plaintiff. If such allegation is conDverted, the party alleging such defamatory
atter must establish, on the trial, that it was so
iblished or spoken.
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(2) Pleading defense. In his answer to an action for libel or slander, the defendant may allege
both the truth of the matter charged as defamatory and any mitigating circumstances to reduce
the amount of damages, and, whether he proves
the justification or not, he may give in evidence
the mitigating circumstances.
Rule 10. Form of pleadings and other papers.
(a) Caption; names of parties; other necessary
information. All pleadings and other papers filed
with the court shall contain a caption setting forth
the name of the court, the title of the action, the file
number, the name of the pleading or other paper, and
the name, if known, of the judge to whom the case is
assigned. In the complaint, the title of the action
shall include the names of all the parties, but other
pleadings and papers need only state the name of the
first party on each side with an indication that there
are other parties. A party whose name is not known
shall be designated by any name and the words
"whose true name is unknown." In an action in rem,
unknown parties shall be designated as "all unknown
persons who claim any interest in the subject matter
of the action." Every pleading and other paper filed
with the court shall also state the name, address,
telephone number and bar number of any attorney
representing the party filing the paper, which information shall appear in the top left-hand corner of the
first page. Every pleading shall state the name and
address of the party for whom it is filed; this information shall appear in the lower left-hand corner of the
last page of the pleading.
(b) Paragraphs; separate statements. All averments of claim or defense shall be made in numbered
paragraphs, the contents of each of which shall be
limited as far as practicable to a statement of a single
set of circumstances; and a paragraph may be referred to by number in all succeeding pleadings. Each
claim founded upon a separate transaction or occurrence and each defense other than denials shall be
stated in a separate count or defense whenever a separation facilitates the clear presentation of the matters set forth.
(c) Adoption by reference; exhibits. Statements
in a pleading may be adopted by reference in a different part of the same pleading or in another pleading,
or in any motion. An exhibit to a pleading is a part
thereof for all purposes.
(d) Paper quality, size, style and printing. All
pleadings and other papers filed with the court, except printed documents or other exhibits, shall be
typewritten, printed or photocopied in black
type on
good, white, unglazed paper of letter size (8 xh" x 11"),
with a top margin of not less than 2 inches above any
typed material, a left-hand margin of not less than 1
inch, a right-hand margin of not less than one-half
inch, and a bottom margin of not less than one-half
inch. All typing or printing shall be clearly legible,
shall be double-spaced, except for matters customarily single-spaced or indented, and shall not be smaller
than pica size. Typing or printing shall appear on one
side of the page only.
(e) Signature Una. Names shall be typed or
printed under all signature lines, and all signatures
shall be made in permanent black or blue ink.
(f) Enforcement by clerk; waiver for pro ae parties. The clerk of the court shall examine all pleadings and other papers filed with the court. If they are
not prepared in conformity with this rule, the clerk
shall accept the filing but may require counsel to substitute properly prepared papers for nonconforming
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papers. The clerk or the court may waive the requirements of this rule for parties appearing pro se. For
good cause shown, the court may relieve any party of
any requirement of this rule.
(g) Replacing lost pleadings or papers. If an
original pleading or paper filed in any action or proceeding is tost, the court may, upon motion, with or
without notice, authorize a copy thereof to be filed
and used in lieu of the original.
(Amended effective Jan. 1, 1983; April 1, 1990.)
Rule 11. Signing of pleadings, motions, and
other papers; sanctions.
Every pleading, motion, and other paper of a party
represented by an attorney shall be signed by at least
one attorney of record in his individual name who is
duly licensed to practice in the state of Utah. The
attorney's address also shall be stated. A party who is
not represented by an attorney shall sign his pleading, motion, or other paper and state his address. Except when otherwise specifically provided by rule or
statute, pleadings need not be verified or accompanied by affidavit. The rule in equity that the averments of an answer under oath must be overcome by
the testimony of two witnesses or of one witness sustained by corroborating circumstances is abolished.
The signature of an attorney or party constitutes a
certificate by him that he has read the pleading, motion, or other paper; that to the best of his knowledge,
information, and belief formed after reasonable inquiry it is well grounded in fact and is warranted by
existing law or a good faith argument for the extension, modification, or reversal of existing law, and
that it is not interposed for any improper purpose,
such as to harass or to cause unnecessary delay or
needless increase in the cost of litigation. If a pleading, motion, or other paper is not signed, it shall be
stricken unless it is signed promptly after the omission is called to the attention of the pleader or movant. If a pleading, motion, or other paper ia signed in
violation of this rule, the court, upon motion or upon
its own initiative, shall impose upon the person who
signed it, a represented party, or both, an appropriate
sanction, which may include an order to pay to the
other party or parties the amount of the reasonable
expenses incurred because of the filing of the pleading, motion, or other paper, including a reasonable
attorney's fee.
(Amended, effective Sept. 4, 1985.)
Rule 12. Defenses and objections.
(a) When presented. A defendant shall serve his
answer within twenty days after the service of the
summons and complaint is complete unless otherwise
expressly provided by statute or order of the court. A
party served with a pleading stating a cross-claim
against him shall serve an answer thereto within
twenty days after the service upon hlril^The plaintiff
shall serve his reply to a counterclaim in the answer
within twenty days after service of the answer or, if a
reply is ordered by the court, within twenty days after service of the order, unless the order otherwise
directs. The service of a motion under this rule alters
these periods of time aa follows, unless a different
time is fixed by order of the court:
(1) If the court denies the motion or postpones
its disposition until the trial on the merits, the
responsive pleading shall be served within ton
days after notice of the court's action;
(2) If the court grants a motion for a more definite statement, the responsive pleading shall be
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served within ten days after the service of the
more definite statement.
(b) How presented. Every defense, in law or fact,
to claim for relief in any pleading, whether a claim,
counterclaim, cross-claim, or third-party claim, shall
be asserted in the responsive pleading thereto if one
is required, except that the following defenses may at
the option of the pleader be made by motion: (1) lack
of jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3) improper venue, (4) insufficiency of process, (5) insufficiency of service of
process, (6) failure to state a claim upon which relief
can be granted, (7) failure to join an indispensable
party. A motion making any of these defenses shall
be made before pleading if a further pleading is permitted. No defense or objection is waived by being
joined with one or more other defenses or objections
in a responsive pleading or motion or by further
pleading after the denial of such motion or objection.
If a pleading sets forth a claim for relief to which the
adverse party ia not required to serve a responsive
pleading, he may assert at the trial any defense in
law or fact to that claim for relief. If, on a motion
asserting the defense numbered (6) to dismiss for failure of the pleading to state a claim upon which relief
can be granted, matters outside the pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and
disposed of aa provided in Rule 66, and all parties
shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 56.
(c) Motion for judgment on the pleadings. After
the pleadings are closed but within such time as not
to delay the trial, any party may move for judgment
on the pleadings. If, on a motion for judgment on the
pleadings, matters outside the pleadings are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and
diaposed of as provided in Rule 56, and all parties
shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 56.
(d) Preliminary hearings. The defenses specifically enumerated (l)-(7) in subdivision (b) of this
rule, whether made in a pleading or by motion, and
the motion for judgment mentioned in subdivision (e)
of this rule shall be heard and determined before trial
on application of any party, unless the court orders
that the hearings and determination thereof be deferred until the trial.
(e) Motion for more definite statement If a
pleading to which a responsive pleading is permitted
is so vague or ambiguous that a party cannot reasonably be required to frame a responsive pleading, he
may move for a more definite statement before interposing his responsive pleading. The motion shall
point out the defects complained of and the details
desired. If the motion is granted and the order of the
court ia not obeyed within ten days after notice of the
order or within such other time as the court may fix,
the court may strike the pleading to which the motion
waa directed or make auch order aa it deems just.
(f) Motion to strike. Upon motion made by a party
before responding to a pleading or, if no responsive
pleading is permitted by these rules, upon motion
made by a party within twenty days after the service
of the pleading upon him, the court may order
stricken from any pleading any insufficient defense
or any redundant, immaterial, impertinent, or scan*
dalous matter.
(g) Consolidation of defenses. A party who
makes a motion under this rule may join with it the
other motions herein provided for and then available

le 55

UTAH RULES OF CIVIL PROCEDURE

486

>. 55. Default
mary judgment in his favor as to all or any part
Default.
thereof.
(11 Entry. When a party against whom a judg(c) Motion and proceedings thereon. The moment for affirmative relief is sought has failed to tion shall be served at least 10 days before the time
3 lead or otherwise defend as provided by these fixed for the hearing. The adverse party prior to the
rules and that fact is made to appear the clerk day of hearing may serve opposing affidavits. The
ihall enter his default.
judgment sought shall be rendered forthwith if the
(2) Notice to party in default After the pleadings, depositions, answers to interrogatories,
»ntry of the default of any party, as provided in and admissions on file, together with the affidavits, if
Subdivision (a)(1) of this rule, it shall not be nec- any, show that there is no genuine issue as to any
essary to give such party in default any notice of material fact and that the moving party is entitled to
iction taken or to be taken or to serve any notice a judgment as a matter of law. A summary judgment,
•r paper otherwise required by these rules to be interlocutory in character, may be rendered on the
erved on a party to the action or proceeding, issue of liability alone although there is a genuine
xcept as provided in Rule 5(a), in Rule 58A(d) or issue as to the amount of damages.
n the event that it is necessary for the court to
(d) Case not fully adjudicated on motion. If on
onduct a hearing with regard to the amount of motion under this rule judgment is not rendered upon
iamages of the nondefaulting party.
the whole case or for all the relief asked and a trial is
Judgment Judgment by default may be en- necessary, the court at the hearing of the motion, by
as follows:
examining the pleadings and the evidence before it
(1) By the clerk. When the plaintiff** claim and by interrogating counsel, shall if practicable asgainst a defendant is for a sum certain or for a certain what material facts exist without substantial
urn which can by computation be made certain, controversy and what material facts are actually and
nd the defendant has been personally served in good faith controverted. It shall thereupon make
therwise than by publication or by personal ser- an order specifying the facts that appear without subice outside of this state, the clerk upon request stantial controversy, including the extent to which
f the plaintiff* shall enter judgment for the the amount of damages or other relief is not in contromount due and costs against the defendant, if versy, and directing such further proceedings in the
e has been defaulted for failure to appear and if action as are just. Upon the trial of the action the
facts so specified shall be deemed established, and the
e is not an infant or incompetent person.
(2) By the court In all other cases the party trial shall be conducted accordingly.
ititled to a judgment by default shall apply to
(e) Form of affidavits; further testimony; deie court therefor. If, in order to enable the court fense required. Supporting and opposing affidavits
> enter judgment or to carry it into effect, it is shall be made on personal knowledge, shall set forth
»cessary to take an account or to determine the such facts as would be admissible in evidence, and
nount of damages or to establish the truth of shall show affirmatively that the affiant is competent
\y averment by evidence or to make an investi- to testify to the matters stated therein. Sworn or cerition of any other matter, the court may con- tified copies of all papers or parts thereof referred to
ict such hearings or order such references as it in an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be supeems necessary and proper.
Setting aside default For good cause shown plemented or opposed by depositions, answers to inurt may set aside an entry of default and, if a terrogatories, or further affidavits. When a motion for
ent by default has been entered, may likewise summary judgment is made and supported as provided in this rule, an adverse party may not rest upon
aside in accordance with Rule 60(b).
Plaintiffs, counterclaimante, cross-claim- the mere allegations or denials of his pleading, but
The provisions of this rule apply whether the his response, by affidavits or as otherwise provided in
entitled to the judgment by default is a plain- this rule, must set forth specific facts showing that
hird-party plaintiff, or a party who has pleaded there is a genuine issue for trial. If he does not so
-claim or counterclaim. In all cases a judgment respond, summary judgment, if appropriate, shall be
suit is subject to the limitations of Rule 54(c). entered against him.
(0 When affidavits are unavailable. Should it
fudgment against the state or officer or
y thereof. No judgment by default shall be en- appear from the affidavits of a party opposing the
gainst the state of Utah or against an officer or motion that he cannot for reasons stated present by
thereof unless the claimant establishes his affidavit facts essential to justify his opposition, the
>r right to relief by evidence satisfactory to the court may refuse the application for judgment or may
order a continuance to permit affidavits to be obtained or depositions to be taken or discovery to be
ded effective Sept. 4, 1985.)
had or may make such other order as is just.
(g) Affidavits made in bad faith. Should it apKJ. Summary judgment
'or claimant A party seeking to recover upon pear to the satisfaction of the court at any time that
i, counterclaim or cross-claim or to obtain a any of the affidavits presented pursuant to this rule
lory judgment may, at any time after the expi- are presented in bad faith or solely for the purpose of
of 20 days from the commencement of the sc- delay, the court shall forthwith order the party ematter service of a motion for summary judg- ploying them to pay to the other party the amount of
y the adverse party, move with or without sup- the reasonable expenses which the filing of the affidaaffldavita for a summary judgment in his fa- vits caused him to incur, including reasonable attorney's fees, and any offending party or attorney may
m all or any part thereof.
or defending party. A party against whom a be adjudged guilty of contempt.
counterclaim, or cross-claim is asserted or a Rule 67. Declaratory judgments.
tory judgment is sought, may, at any time,
The procedure for obtaining a declaratory judgith or without supporting affidavits for a summent pursuant to Chapter 33 of Title 78, U.C.A. 1953,
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following manner: (1) by written instrument, duly acknowledged by such owner or attorney; or (2) by acknowledgment of such satisfaction signed by the
owner or attorney and entered on the docket of the
judgment in the county where first docketed, with the
date affixed and witnessed by the clerk. Every satisfaction of a part of the judgment, or as to one or more
of the judgment debtors, shall state the amount paid
thereon or for the release of such debtors, naming
them.
Rule 58A. Entry.
(b) Satisfaction by order of court. When a judg(a) Judgment upon the verdict of a jury. Unless
the court otherwise directs and subject to the provi- ment shall have been fully paid and not satisfied of
sions of Rule 54(b), judgment upon the verdict of a record, or when the satisfaction of judgment shall
jury shall be forthwith signed by the clerk and filed. have been lost, the court in which such judgment was
If there is a special verdict or a general verdict ac- recovered may, upon motion and satisfactory proof,
companied by answers to interrogatories returned by authorize the attorney of the judgment creditor to
• jury pursuant to Rule 49, the court shall direct the satisfy the same, or may enter an order declaring the
appropriate judgment which shall be forthwith same satisfied and direct satisfaction to be entered
upon the docket.
signed by the clerk and filed.
(b) Judgment in other cases. Except as provided
(c) Entry by clerk. Upon receipt of a satisfaction
in Subdivision (a) hereof and Subdivision (b)(1) of of judgment, duly executed and acknowledged, the
Rule 55, all judgments shall be signed by the judge clerk shall file the same with the papers in the case,
and filed with the clerk.
and enter it on the register of actions. He shall also
(c) When judgment entered; notation in regis- enter a brief statement of the substance thereof, inter of actions and judgment docket. A judgment is cluding the amount paid, on the margin of the judgcomplete and shall be deemed entered for all pur- ment docket, with the date of filing of such satisfacposes, except the creation of a lien on real property, tion.
when the same is signed and filed as herein above
(d) Effect of satisfaction. When a judgment shall
provided. The clerk shall immediately make a nota- have been satisfied, in whole or in part, or as to any
tion of the judgment in the register of actions and the judgment debtor, and such satisfaction entered upon
judgment docket.
the docket by the clerk, such judgment shall, to the
(d) Notice of signing or entry of judgment The extent of such satisfaction, be discharged and cease to
prevailing party shall promptly give notice of the be a lien. In case of partial satisfaction, if any execusigning or entry of judgment to all other parties and tion shall thereafter be issued on the judgment, such
shall file proof of service of such notice with the clerk execution shall be endorsed with a memorandum of
of the court. However, the time for filing a notice of such partial satisfaction and shall direct the officer to
appeal is not affected by the notice requirement of collect only the residue thereof, or to collect only from
the judgment debtors remaining liable thereon.
this provision.
(e) Filing transcript of satisfaction in other
(e) Judgment after death of a party. If a party
dies after a verdict or decision upon any issue of fact counties. When any satisfaction of a judgment shall
and before judgment, judgment may nevertheless be have been entered on the judgment docket of the
county where such judgment was first docketed, a
rendered thereon.
(0 Judgment by confession. Whenever a judg- certified transcript of satisfaction, or a certificate by
ment by confession is authorized by statute, the party the clerk showing such satisfaction, may be filed with
aeeking the same must file with the clerk of the court the clerk of the district court in any other county
in which the judgment is to be entered a statement, where the judgment may have been docketed. Thereupon a similar entry in the judgment docket shall be
verified by the defendant, to the following effect:
(1) If the judgment to be confessed is for money made by the clerk of such court; and such entry shall
due or to become due, it shall concisely state the have the same effect as in the county where the same
claim and that the sum confessed therefor is was originally entered.
justly due or to become due;
(2) If the judgment to be confessed is for the Rule 59. New trials; amendments of judgment
(a) Grounds. Subject to the provisions of Rule 61,
purpose of securing the plaintiff against a contingent liability, it must state concisely the claim a new trial may be granted to all or any of the parties
and
on all or part of the issues, for any of the followand that the sum confessed therefor does not exing causes; provided, however, that on a motion for a
ceed the same;
(3) It must authorize the entry of judgment for new trial in an action tried without a jury, the court
may open the judgment if one has been entered, take
a specified sum.
The clerk shall thereupon endorse upon the state- additional testimony, amend findings of fact and conment, and enter in the judgment docket, a judgment clusions of law or make new findings and conclusions,
of the court for the amount confessed, with costs of and direct the entry of a new judgment:
(1) Irregularity in the proceedings of the court,
entry, if any.
jury or adverse party, or any order of the court, or
(Amended effective Sept. 4, 1985; Jan. 1, 1987.)
abuse of discretion by which either party was
prevented from having a fair trial.
Rule 58B. Satisfaction of judgment
(2) Misconduct of the jury; and whenever any
(a) Satisfaction by owner or attorney. A judgone or more of the jurors have been induced to
ment may be satisfied, in whole or in part, as to any
assent to any general or special verdict, or to a
or ail of the judgment debtors, by the owner thereof,
finding on any question submitted to them by the
or by the attorney of record of the judgment creditor
court, by resort to a determination by chance or
where no assignment of the judgment has been filed
as a result of bribery, such misconduct may be
and such attorney executes such satisfaction within
proved by the affidavit of any one of the jurors.
eight years after the entry of the judgment, in the
shall be in accordance with these rules, and the right
to trial by jury may be demanded under the circumstances and in the manner provided in Rules 38 and
39. The existence of another adequate remedy does
not preclude a judgment for declaratory relief in cases
where it is appropriate. The court may order a speedy
hearing of an action for a declaratory judgment and
may advance it on the calendar.
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JOHN MICHAEL COOMBS. ESQ.. No. 3639
72 East 400 South, Ste. 220
Salt Lake City. UT 84111
Telephone: (801)359-0833
Attorney for Respondents

BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

IN THE MATTER OF THE REGISTRATION
OF:

STIPULATION OF FACTS FOR
PURPOSES OF HEARING

JOHNSON-BOWLES COMPANY. INC.
CRD NO. 07678

Case No. SD-89-46BD

IN THE MATTER OF THE REGISTRATION
OF:
MARLEN VERNON JOHNSON

Case No. SD-89-47AG

CRD NO. 2598888

The petitioner and respondents, by and through their respective and mutual
counsel, hereby stipulate to the following facts for purposes of expediting the prospective
hearing in the above-matter before the Securities Advisory Board.
STIPULATION OF FACTS
1. Respondents Johnson-Bowles Company. Inc., and Marlen V. Johnson are
registered with the Utah Division of Securities as a securities broker-dealer and agent,
respectively.
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2. As of January 22.1989. respondent Johnson-Bowles was "short" exactly
53.500 shares of the securities of U.S.A. Medical Corporation, a Wyoming Corporation
("U.S A Medical" or "Company").
3. Effective January 23.1989. U.S.A. Medical effected a 10 for 1 forward split
which automatically increased Johnson-Bowles' "short" position tenfold. For example,
instead of being "short" only 53.500 shares, Johnson-Bowles suddenly was "short" 535.000
shares.
4. Following the January 23. forward split, the price of U.S.A. Medical stock
rapidly increased to approximately $1 per share.
5. On February 16.1989. Johnson-Bowles brought a 10b-5 securities fraud
action in the U.S. District Court for the Central District of Utah seeking a preliminary
injunction and declaration that Johnson-Bowles' outstanding contracts and obligations to
certain brokerage firms and clearing corporations to whom Johnson-Bowles owed U.S.A.
Medical stock were void for illegality. In such action. Johnson-Bowles, alleged improprieties
and fraud in the issuance and trading of U.S.A. Medical's securities.
6. The U.S. District Court granted Johnson-Bowies' Motion for Temporary
Restraining Order on February 17.1989 as against Midwest Clearing, thereby preventing
Midwest Clearing from effecting any "buy-ins" for ten (10) days as against Johnson-Bowles.
7. Following a hearing for Preliminary Injunction held on February 27 and 28.
1989. the Court denied Johnson-Bowles' Motion for Preliminary Injunction. However. U.S.
District Judge J. Thomas Greene did rule that the securities of U.S.A. Medical were and had
been the subject of market manipulation and securities fraud.
8. During February. 1989. Marlen Johnson furnished information to the Division
relative to the problems associated with U.S.A. Medical and its securities.
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9. On March 1,1989, the Division issued a Summary Order suspending all
§14(2) exemptions from registration under the Utah Uniform Securities Act relative to U.SA
Medical's securities. On March 29,1989, the Division's March 1,1989 Order was made
permanent by default. True and correct copies of the petitioner's March, 1989, Orders are
attached hereto and incorporated by reference as Exhibits "A" and "B" respectively.
10. On March 6,1989, the U.S. Securities and Exchange Commission
suspended trading in the securities of U.S.A. Medical for ten (10) days. A true and correct
copy of such Order is attached hereto and incorporated by reference as Exhibit "C".
11. The respondents received copies of the Division's March 1 and 29,1989
Orders (Exhibits "A" and "B" hereto) on or about the date of their respective issuance.
12. As of March 1,1989, Johnson-Bowles' owed several hundred thousand
shares of U.S.A. Medical stock to several broker-dealers and clearing corporations. During
March, 1989, respondents purchased a total of 397,900 shares of U.SA Medical securities
from six (6) Utah residents and one (1) New York resident.
13. Of the seven (7) individuals from whom respondents purchased U.SA
Medical stock after March 1.1989, five (5) have submitted affidavits that they were not
"solicited" by respondents or any of their agents and such individuals have further attested
that they were aware of not only Judge Greene's February 28,1989 ruling, but that they
were also aware of the Division's March 1989 orders. True and correct copies of such
affidavits, including their respective exhibits, are attached hereto as Exhibits "D", "E", "P,
"G".and"H".
14. The remaining two (2) individuals from whom respondents purchased
U.SA Medical stock after March 1.1989, are New York resident Sheldon Flateman and Utah
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resident Paul Jones. Such individuals were also aware of Judge Greene's ruling and the
Division's March 1989 Orders. Further, both individuals are registered representatives with
the National Association of Securities Dealers. Inc.. ("NASD") and prior to the Division's
March 1.1989. order. Paul Jones, a licensed securities agent with Wasatch Stock Trading,
was involved in the trading of the securities of U.S.A. Medical. Because Flateman is a New
York resident, and. in an effort to expedite these proceedings, whether respondents
"solicited" him or not will not be an issue in these proceedings.
15. During April. 1989. respondent Marlen V. Johnson was informed by one
Karl Smith that a Mr. John Dawson had stock of U.S.A. Medical that Smith thought Dawson
was desirous of selling. Based on Mr. Johnson's conversation with Mr. Smith, Mr. Johnson
contacted Mr. Dawson to determine if he was interested in selling his U.S.A. Medical stock.
Such conversation never resulted in either a sale of U.S.A. Medical stock or a violation of
the Division's March 1989 orders.
16. The purchases undertaken by the respondents in U.S.A. Medical stock
during the pendency of the Division's order from six (6) Utah residents and one (1) New York
resident are as follows in the amounts indicated:
SELLER

AMOUNT OF SHARES

Paul Jones
Richard Sax
Philip Tanzini
Jim Coleman
Nick Julian
LeoPavich

180.900
18.000
20,000
30.000
69.500
67.500

Sheldon Flateman.
a New York resident

12.000

TOTAL

397,900
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DATED this 0 th day of July. 1990.

In re:

Johnson-Bowles Company, Inc.. and Marlen V. Johnson
Case No. SD-89-45BD
STIPULATION OF FACTS FOR PURPOSES OF HEARING

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the
day of July. 1990, (s)he
mailed a true and correct copy of the foregoing STIPULATION OF FACTS FOR PURPOSES OF
HEARING by regular mail, postage prepaid to John C. Baldwin, Director and Kathleen C.
McGinley, Director of Broker-Dealer Section, Securities Division, Utah Department of
Commerce, 160 East 300 South, P.O. Box 45802, Salt Lake City. Utah 84145-0802;
Administrative Law Judge J. Steven Ekiund, Esq.. Department of Commerce, 160 East 300
South. P.O. Box 45802. Salt Lake City. Utah 84145-0802; Craig F. McCullough. Esq..
Callister, Duncan. & Nebeker. Co-Counsel to Respondents. 8th Floor, Kennecott Bldg., 10
East South Temple Street, Salt Lake City, Utah 84133: and Mark J. Griffin. Esq.. Assistant
Attorney General. 115 State Capitol Building. Salt Lake City. Utah 84114.

J:STIP.3-4
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BEFORE THE DIVISION OF SECURITIES
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

In the Matter of the
Registration of
Johnson-Bowles Company, Inc«
CRD No. 7678

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER
Case No. SD-89-46BD

In the Matter of the
Registration of
Marlen Vernon Johnson
CRD No. 259888

Case No. SD-89-47AG

Appearances:
Mark J. Griffin and Kathleen C. McGinley for the Division of
Securities
John Michael Coombs and Craig F. McCullough for Respondents
BY THE SECURITIES ADVISORY BOARD:
The above entitled matter came on regularly for hearing on
July 16, 1990 before J. Steven Eklundf Administrative Law Judge for
the Department of Commerce, and the Securities Advisory Board.
Four (4) members of the Board were present for the hearing, to wit:
Keith Cannon, Kent Burgon, Margaret Wickens and Truman Bowler.
Thereafter, evidence was offered and received.
The Board, being fully advised on the premises, now submits
the following Findings of Fact, Conclusions of Law and Order to
John C. Baldwin, Director of the Division of Securities,

for his

review:
FINDINGS OF FACT
1.

Respondents Johnson-Bowles Company, Inc. and Marlen

00tUi*:9

Vernon Johnson are, and all times relevant to these proceedings
have been, registered with the Division of Securities as a brokerdealer and agent, respectively.

Respondent Marlen Vernon Johnson

is the President of Respondent Johnson-Bowles Company, inc.
2.

As

of January

22,

1989,

Respondent

Johnson-Bowles

Company, Inc. was short 53,500 shares of the securities of U.S.A.
Medical Corporation, a Wyoming corporation.

On January 23, 1989,

U.S.A. Medical Corporation effected a 10 for 1 forward split, which
increased Respondent Johnson-Bowles Company, Inc.• s short position
to 535,000 shares. Following the just-described forward split, the
price of U.S.A. Medical Corporation stock rapidly increased to
approximately $1 per share.
3.

During February 1989, Respondent Marlen Vernon Johnson

had furnished information to the Division as to the problems
associated with U.S.A. Medical Corporation and its securities. On
February 6, 1989, Respondent Johnson-Bowles Company, Inc. received
notice from Otra Clearing, Inc. of the latters1 buy-in of 150,000
shares of U.S.A. Medical Corporation securities at $.10 per share
and that Respondent Johnson-Bowles Company, Inc. had until February
15, 1989 to make delivery of those securities. As of February 14,
1989, the price of those securities had risen to approximately $10
per share.
4.

By letter, dated February 15, 1989, Respondent Marlen

Vernon Johnson

informed Otra

Clearing,

Inc. that Respondent

Johnson-Bowles Company, Inc. would not honor the buy-in notice
because it (Respondent Johnson-Bowles Company, Inc.) considered
- 2 -

U.S.A.

Medical

Corporation

common

stock

to

be

unregistered

securities and it declined to "engage or participate in an unlawful
distribution of unregistered securities".
5.

On February 16, 1989 Respondent Johnson-Bowles Company,

Inc. filed a 10b-5 securities fraud action in Federal District
Court

seeking a preliminary

injunction

and

declaration

that

Respondent Johnson-Bowles Company, Inc. 's outstanding contracts and
obligations to certain brokerage firms and clearing corporations,
to whom Respondent Johnson-Bowles Company, Inc. owed U.S.A. Medical
Corporation securities, were void for illegality.

In the just-

described action, Respondent Johnson-Bowles Company, Inc. alleged
improprieties and fraud in the issuance and trading of U.S.A.
Medical Corporation securities.
6.

On February 17, 1989, the Court in the just-referenced

litigation granted Respondent Johnson-Bowles Company, Inc. 's motion
for

a

temporary

restraining

order

as

to

Midwest

Clearing

Corporation, thus preventing Midwest Clearing Corporation from
effecting any wbuy-insM for ten (10) days as against Respondent
Johnson-Bowles Company, Inc.

A hearing on the pending motion for

a preliminary injunction was conducted on February 27-28, 1989.
The Court denied that motion, but found as follows:
"...the stock of U.S.A. Medical was unlawfully
issued, has never been registered with any proper
regulatory authority, is not exempt from such
requisite registration and has been and is
continuing to be traded illegally.
The stock of U.S.A. Medical has been and
continues to be traded as part of a fraudulent
scheme and device to manipulate and artificially
- 3 -

inflate the price of that stock in violation of the
securities laws.11
7.

On March 1, 1989, the Division issued a summary order

suspending all Section 14(2) exemptions under the Utah Uniform
Securities Act relative to U.S.A. Medical Corporation securities.
Also on March 1, 1989, Respondent Johnson-Bowles Company, Inc.
received notice from Otra Clearing, Inc. of the latters1 buy-in of
150,000 shares of U.S.A. Medical Corporation securities.
8.

On March 6, 1989, the U.S. Securities and Exchange

Commission suspended trading in the securities of U.S.A. Medical
Corporation for ten (10) days.

By letter, dated March 21, 1989,

Respondent Marlen Vernon Johnson advised the National Association
of Securities Dealers (NASD), Inc. of the March 1, 1989 notice from
Otra Clearing and stated as follows:
"On March 1, 1989 at 2:00 p.m. (MST), Otra
Clearing called, buying-in 150,000 shares of U.S.A.
Medical Corp. The buy-in price was $.70 based on
guaranteed delivery of 148,000 (P.B. Jameson,
seller) and the buy-in price of $.50, 2,000 shares
(R.A. Johnson, seller). See attached confirmation
of Execution of Buy-ins:
It is Johnson-Bowles Company, Inc.'s position
that these buy-ins were illegal. First, shares of
stock in U.S.A. Medical Corp. were unlawfully
issued, were never lawfully registered and do not
qualify for any valid exemption under federal or
state law. As such, any trading of or transaction
involving U.S.A. Medical stock has been, would have
been and is unlawful under Section 5 of the
Securities Act of 1933, 15 U.S.C. §77e, and Section
10 of the Securities and Exchange Act of 1934, 15
U.S.C. S78j(b).
Second, all open trades or outstanding
contracts for the purchase or sale of shares of
stock in U.S.A. Medical Corp. are illegal contracts
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and therefore unenforceable.
The enforcement or
performance of any and all such open trades or
contracts would constitute and serve to complete
illegal trades and unenforceable contracts. This
would violate securities laws.11
Respondent Marlen Vernon Johnson sent the just-stated letter to
prompt

the initiation of an NASD arbitration proceeding with

respect to the dispute concerning the buy-in of U.S.A. Medical
Corporation securities by Otra Clearing, Inc.
9.

On March 29, 1989, the Division's March 1, 1989 Summary

Order was made permanent by default.

Respondents received copies

of the Divisionfs March 1# 1989 and March 29# 1989 Orders on or
about the date of their respective issuance.
10.
Inc.

As of March 1, 1989, Respondent Johnson-Bowles Company,

owed

several hundred

Corporation

thousand

shares of U.S.A. Medical

securities to several broker-dealers and clearing

corporations.

Sometime after the just-stated date, Respondents

purchased a total of 397,900 shares of U.S.A. Medical Corporation
securities from six

(6) Utah residents and one

(1) New York

resident. The Utah residents and the amount of shares so purchased
were: Paul Jones (180,900), Nick Julian

(69,500), Leo Pavich

(67,500), Jim Coleman (30,000), Philip Tanzani (20,000) and Richard
Sax (18,000). The New York resident was Sheldon Flateman (12,000).
Respondents purchased U.S.A. Medical Corporation securities as the
means to satisfy outstanding contracts for the delivery of those
securities to several broker-dealers and clearing corporations.
11.

Prior

to

Respondents1

purchase

of

U.S.A.

Medical

Corporation securities from the above-named seven individuals,
- 5 -
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Respondent Marlen Vernon Johnson informed Mr. Julian, Mr. Pavich,
Mr. Coleman, Mr. Tanzani and Mr. Sax of the February 28, 1989
ruling which had been entered by the Court in the previouslyreferenced security fraud action and the March 1, 1989 and March
29, 1989 Orders entered by the Division.

Mr. Flateman and Mr.

Jones, who were both registered NASD representatives, were also
aware of the Federal Court ruling and the Divisionfs Orders. Prior
to March 1, 1989, Mr. Jones, a licensed securities agent with
Wasatch Stock Trading, was involved with the trading of U.S.A.
Medical Corporation securities.
12.

During April 1989, Respondent Marlen Vernon Johnson was

informed by a Karl Smith that a John Dawson had U.S.A. Medical
Corporation securities which Mr. Smith believed Mr. Dawson was
desirous of selling. Based on that information, Respondent Marlen
Vernon Johnson contacted

Mr. Dawson

interested in selling those securities.

to determine

if he was

No sale resulted and the

conversation between Respondent Marlen Vernon Johnson and Mr.
Dawson did not constitute a violation of the Divisions March 1989
Order.

Further, there is no sufficient evidence to find that

Respondents or their agents solicited any of the above-named seven
(7)

individuals

to

sell

their

U.S.A.

Medical

Corporation

securities.
13.

Given the price which Respondents sold U.S.A. Medical

Corporation securities prior to entry of the March 1, 1989 Order
and the subsequent price which Respondents paid the above-named
seven (7) individuals to purchase said securities after March 1,
- 6-
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1989, Respondents realized a profit totalling $6,538 in that regard
to thus deliver those securities to satisfy existing contracts with
various broker-dealers and clearing corporations.
14.

On March 20, 1990, Respondent Marlen Vernon Johnson

purchased 54,000 shares of U.S.A. Medical Corporation securities
from Mr. Sax. During the instant proceeding, Respondent testified
that he purchased those securities for an entity known as the
January Corporation as the means to possibly satisfy a pending NASD
arbitration proceeding between Respondent Johnson-Bowles Company,
Inc. and Otra Clearing, Inc. regarding the March 1, 1989 buy-in of
U.S.A. Medical Corporation securities by Otra Clearing, Inc.

On

March 29, 1990 Respondent Marlen Vernon Johnson - through the
January Corporation - sold the 54,000 shares to a firm known as
Sorenson, Chiddo & May.
15.

Sometime within the last two

(2) months, Respondent

Johnson-Bowles Company, Inc. filed a Form BDW with the Division to
request that its' broker-dealer registration be withdrawn.

Said

request was denied, given the pending disciplinary proceeding as to
that registration.
CONCLUSIONS OF LAW
Respondents contend they did not engage in any dishonest or
unethical conduct and that no disciplinary sanction should enter
with regard to their registration as a securities broker-dealer and
agent, respectively.

Specifically, Respondents assert that: (1)

the Division's March 1, 1989 Order prevented only the sale of
U.S.A. Medical Corporation securities; (2) Respondents purchased
- 7 -
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those securities to satisfy existing contracts to thus deliver the
securities to various broker-dealers and clearing corporations; and
(3) Section 61-1-6(1) (g), Utah Code Ann. 1953 (as amended), quoted
below, may not be applied to interfere with Respondents1 attempts
to honor their contractual obligations to such third parties.
Respondents urge that the Division has taken no action against
other individuals who may have participated in the purchase or sale
of U.S.A. Medical Corporation securities after entry of the March
1, 1989 Order. Respondents also contend that the imposition of any
sanction in this proceeding would be inconsistent with their duty
to have complied with NASD requirements which prompted their
purchase of the securities in order to avoid entry of a possible
sanction with regard to their NASD affiliation.
Section 61-1-6(1) provides as follows:
"Upon approval by a majority of the Securities
Advisory Board, the director...may issue an
order... suspending,
or
revoking
any
registration,...if the director finds that it is in
the public interest and if he finds...with respect
to the.. .registrant or, in the case of a brokerdealer.. ., any partner, officer, or director or any
person occupying a similar status or performing
similar functions, or any person directly or
indirectly controlling the broker-dealer..., that
such person:
(g)
engaged
in
dishonest
or
unethical
practices
in
the
securities business..."
To be further noted is Section 61-1-7, which provides:
"It is unlawful for any person to offer or
sell any security in this state unless it is
registered under this chapter or the security or
transaction is exempted under Section 61-1-14."
The proper scope and operative effect of the March 1, 1989 Order
8 -

entered by the Division was to prohibit any trading of U.S.A.
Medical Corporation securities within this state.

Since those

securities were neither registered nor exempt from registration and
had been traded in a fraudulent scheme designed to manipulate the
price of those securities, the just-stated order was duly entered
to protect the public interest.

It is specious to argue, as

Respondents assert, that the order only prohibited the sale of
U.S.A. Medical Corporation securities. Given the unlawful issuance
of those securities and that the subsequent trading of those
securities was tainted by fraudulent and manipulative practices,
the proper scope of the March 1, 1989 Order must be broadly
interpreted and in a manner consistent with the purpose for the
issuance of that order.
Concededly, Respondents had an existing contractual obligation
to deliver U.S.A. Medical Corporation securities to various brokerdealers and clearing corporations prior to the entry of the March
1, 1989 Order. It is obvious that Respondents elected to trade in
the securities at issue in an effort to mitigate their wshortw
position, avoid potentially severe economic consequences and escape
the entry of a possible sanction on their NASD membership.

Under

the circumstances, no other alternative existed to thus foster
Respondents1

economic

interests and the motivation

for their

conduct is clearly understandable.
Nevertheless, Respondents purchased U.S.A. Medical Corporation
securities after March 1, 1989 with knowledge that a sale of those
securities would constitute a violation of the March 1, 1989 Order.
- 9 -
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Such

conduct

clearly

constitutes

a

"dishonest

or

unethical

practice11 within the meaning of Section 61-1-6(1) (g) and provides
a sufficient basis upon which to enter a disciplinary sanction as
to Respondents' registration.
Regardless of the factors which prompted Respondents purchase
of U.S.A. Medical Corporation securities, that conduct frustrated
the Division's appropriate efforts to preclude trading in those
securities and thus partially emasculated the effect of the March
1, 1989 Order. While the record does not identify when Respondents
purchased U.S.A. Medical Corporation securities after March 1,
1989, any delay between entry of the March 1, 1989 Order and
Respondents' subsequent purchase of the securities appears to be
more reflective of the common knowledge that the price of those
securities would decrease after entry of the March 1, 1989 Order
rather than any intended compliance by Respondents with that order.
Respondents' contention that the Division has engaged in
selective enforcement of the March 1, 1989 Order lacks serious
merit.

The Board notes that a disciplinary proceeding has been

initiated as to Mr. Jones. It is unknown whether any disciplinary
proceeding may be subsequently initiated as to Otra Clearing, Inc.,
P.B. Jameson, R.A. Johnson or any of their agents with regard to
the buy-in notice issued to Respondents by Otra Clearing, Inc. In
any event, the fact remains that Respondents engaged in misconduct
which subjects them to entry of a disciplinary sanction regardless
of whether other proceedings are initiated by the Division as to
other entities or individuals.
- 10 -
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Given the circumstances of this case# it may well have been
impossible for Respondents to have either satisfied their existing
contractual obligations to various broker-dealers and clearing
corporations and avoid the subsequent entry of a disciplinary
sanction in the proceeding or to have scrupulously avoided trading
in U.S.A. Medical Corporation securities and escape possible action
on their NASD membership.

However, the existence of that dilemma

does not support Respondents1 assertions that their duty to comply
with the March lf 1989 Order was inferior and subordinate to their
satisfaction of any NASD requirements and that no disciplinary
sanction can enter in this forum because they could have been
potentially subject to adverse NASD action if they did not satisfy
their contractual obligations to third parties.
Concededly, there is no evidence that Respondents1 violation
of the March 1, 1989 Order resulted in any harm to the investing
public.

Nevertheless, entry of a disciplinary sanction in this

proceeding is in the public interest and clearly warranted due to
Respondents1 non-compliance with the March 1, 1989 Order which was
duly entered to regulate the trading of U.S.A. Medical Corporation
securities.

The record reflects that Respondents' dishonest and

unethical conduct was driven by a desire to realize monetary gain
and/or avoid financial loss and that Respondents' willingness to
engage in trading the securities shifted over time, depending upon
whatever would promote Respondents' economic interests. Adherence
to orders duly entered by the Division which govern the practices
of broker-dealers and agents engaged in the securities business
- 11 -

should not be a matter dictated by the potential for monetary gain.
By reason of the serious nature of Respondents1 misconduct, an
appropriately severe sanction should be entered.
ORDER
WHEREFORE, IT IS ORDERED that the registration of Respondent
Johnson-Bowles Company, Inc. as a broker-dealer in the State of
Utah and the registration of Respondent Marlen Vernon Johnson as an
agent in this state shall be suspended for one (1) year.
It is further ordered that said suspensions shall be deemed
retroactively effective from the date that Respondent JohnsonBowles Company, Inc. filed its1 Form BDW with the Division of
Securities.
It is further ordered that, upon expiration of the period of
suspension set forth above, Respondents' registration shall be
placed on probation for two (2) years. Should Respondents fail to
comply with the statutes and rules which govern their registration
during that time, further proceedings shall be conducted and a
determination made whether a sanction of greater severity than that
set forth herein is warranted.
Dated this

IQxAday of August, 1990.

'/jit;

Kent
rrganfet WickejasT

~~I~

OOOJ.J.40

BY THE DIRECTOR:
The foregoing Findings of Fact, Conclusions of Law and Order
are hereby approved. Said Order shall become effective thirty (30)
days from the date set forth below.
Dated this

day of August, 1990.

hn C. Baldwin
Director
Administrative Review of this Order may be obtained by filing
a Request for Review within thirty (30) days after the issuance of
this Order.
Any request for a review shall comply with the
requirements set forth in Sections 61-1-23, 63-46b-12(l) and the
departmental rules which govern agency review.
Judicial Review of this Order may be obtained by filing a
Petition for Review within thirty (30) days after the issuance of
this Order. Any petition for such Review shall comply with the
requirements set forth in Section 63-46b-16.
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CERTIFICATE OF SERVICE
I hereby certify that I have this day hand-delivered the
foregoing Findings of Fact, Conclusions of Law and Order properly
addressed to: Mark J. Griffin, Assistant Attorney General for the
Division of Securities at Tax & Business Regulation Division, 130
State Capitol, Salt Lake City, Utah 84114; Kathleen C. McGinley,
Director, Broker/Dealer Section, Division of Securities, Department
of Commerce; Steven J. Eklund, Administrative Law Judge, Department
of Commerce; John Michael Coombs, 72 East 400 South, Suite 220,
Salt Lake City, Utah 84111; and mailed postage prepaid to: Craig F.
McCullough, Callister, Duncan & Nebeker, 8th Floor, Kennecott
Building, 10 East South Temple, Salt Lake City, Utah 84113, cocounsel for Respondents.
Dated this

day of August,/1990.
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FILED IN UNITED STATES D . S H O
COURT. DISTRICT OF UTAH

FEB 1 61989
JOHN MICHAEL COOMBS, ESQ., No. 3639
72 East 400 South, Ste. 220
Salt Lake City, UT 84111
Telephone: (801) 359-0833
ATTORNEY FOR PLAINTIFF

MARKUS B. ZIMMER, ClEP:
8Y___
_

C=euTY .-if?

IN THE THE UNITED STATES DISTRICT COURT IN AND FOR THE
DISTRICT OF UTAH - CENTRAL DIVISION
JOHNSON-BOWLES COMPANY, INC.,
Plaintiff,
COMPLAINT FOR SECURITIES
FRAUD AND DECLARATORY

v.

RELIEF

U.S.A. MEDICAL CORPORATION, a
Wyoming corporation, LUKE H.
GLENN, TED W. HILLSTEAD, JUDY
GLENN, MICHAEL W.- STRAND, JAMES L.
AVERETT, RICK HERMANSON, REED
PETERSON, Utah residents, LEIGH
STEWART, a California resident,
MINGO OIL PRODUCERS, a Wyoming
corporation, BAGLEY SECURITIES, a
Utah corporation, WILLIAM v.
FRANKEL, a New Jersey corporation,
HUGHES SECURITIES, a Utah
corporation, P.B. JAMESON, a
Utah corporation, M.H. MEYERSON,
a New Jersey corporation, PARAGON
CAPITAL CORP., a New York
corporation, WASATCH STOCK
TRADING, a Utah corporation, J.P.
MICHAEL, a California corporation,
PRUDENTIAL BACHE, a New York
corporation, INTEGRATED RESOURCES,
EQUITY, a New York Corporation,
FIRST EAGLE, a Colorado corporation, LIVINGSTON, an Oregon
corporation, R.A. JOHNSON, a Utah
corporation, WILSON-DAVIS, a Utah
corporation, OTRA FINANCIAL a
California corporation, SPEAR,
LEEDS & KELLOG, a New York
corporation, MIDWEST CLEARING

-

1 -

89-CCASE NO.
JUDGE:

157-6

market prices for the shares of U.S.A. Medical, including other
frauds relative thereto, Plaintiff

and those similarly situated

traded securities for the benefit of such Defendants, their
agents, employees, witting and unwitting nominees and coconspirators.

As a direct result of such Defendants' purchases

and sales and other frauds, Plaintiff has been seriously damaged
in an amount to be proven at trial, but not less than $300,000.
22.

Plaintiff asserts that a court appointed receiver,

trustee, or master whose duties are to take complete possession
and control of U.S.A. Medical's transfer records and shareholder
list is the only means by which Plaintiff and the Broker-Dealer
Defendants can be assured that they will not be further irreparably harmed.
FACTUAL ALLEGATIONS
23.

Since December, 1988, Plaintiff has traded in the

securities of U.S.A. Medical.
24.

On or about December 23, 1988, Defendant Hermanson

placed an order to sell 15,000 shares of U.S.A. Medical with
Plaintiff.
25.

Hermanson failed to deliver 15,000 shares as prom-

ised and Plaintiff was required to buy him "in" at a loss.
26.

Plaintiff believes Hermanson was directed by the

U.S.A. Medical Conspirators to place such a sell order and fail
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instrument was not honorable by the drawee bank based on
Plaintiff's conversation that day with Brighton Bank,
35.

Plaintiff is presently "short" several hundred

thousand shares of U.S.A. Medical stock, and based on having discovered the SEC Enforcement Action on February 8, 1989, Plaintiff
is fearful of honoring its commitments with the numerous
Broker-Dealer Defendants, including either taking delivery of
stock or otherwise delivering such itself, as it does not want to
aid and abet, or otherwise participate or engage in an unlawful
distribution of unregistered securities, namely, the securities
of U.S.A. Medical.
36.

Since February 9, 1989, Plaintiff, has discovered

and believes that in 1988 Roger Coleman, dba Efficient Transfer,
sold and delivered 100% of the issued and outstanding shares,
comprising 1,053,000 "free-trading" shares and 1,000,000
restricted shares, to Defendants Averett and Hermanson, including
one Don Cunlinger, by and through two intermediaries named Don
Freemole and Howard Simmonds.
37.

Based on the foregoing, specifically, that all the

shares of U.S.A. Medical were purchased and held by one or two
person(s), Plaintiff believes and asserts that there is no exemption for any U.S.A. Medical shares trading in interstate
commerce.
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74.

Section 9(e) of the Securities Exchange Act of 1934

provides a private right of action for any violation of §9 relative to a security registered on a national exchange, and inasmuch as the securities in issue in this case are over-the-counter
securities, present authority provides that the U.S.A. Medical
Conspirators1 violation of §9 respecting an over-the-counter
security is a violation of §10 and Rule 10b-5 promulgated
thereunder.
75.

The U.S.A. Medical Conspirators sought to gain and

benefit from their violations of §9, §10, and Rule 10b-5 directed
to Plaintiff and broker-dealers similarly situated and such
Defendants have* each and all so gained and benefited at the
expense and detriment of Plaintiff and those brokers similarly
situated.
SECOND CAUSE OF ACTION
DECLARATORY RELIEF
76.

Plaintiff incorporates each and every allegation

elsewhere herein as if each were set forth more fully hereafter
verbatim.
77.

Plaintiff either owes or is owed U.S.A. Medical

stock to or from the Broker-Dealer Defendants named herein.
78.

Plaintiff asserts that there is no exemption for

the shares of U.S.A. Medical trading in interstate commerce.
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JOHNSON-BOWUS COMPANY, U*C->
430 EAST 400 SOUTH
SALT LAKE CITY, UTAH 84111
(801) 364-1900

15 February 1989

Buy-In Department
Ms. Karen Seifcrt
Otra Clearing, Inc.
PO Box 750
Ccndale, CA 91209
Dear Ms. Seifert:
Please be advised that Johnson - Bowles Company, Inc., will not
honor attached buy-in notice.
Johnson-Bowles Company) Inc., considers U.S.A. Medical Corp.,
cunnnon stock to he unregistered securities. We choose not to
engage or participate in an unlawful distribution of unregistered
securities.
Sincerely,

attach»*n>i:

002

I

NOTICE OF BUY-IN

NT NUMBER
FROM

[39670-1-3
•* ..«

it

'OATC

02/06/89

OTRA CLEARING* INC.
P. 0. BOX 730
GLENDALE. CA
91209

»
PHi

100

818-502-1555

030-13&1
CONTRACT DATE

SETTLE. DATE

THE FOLLOWING IS DUE FROM YOU TO THE UNDERSIGNED ON A CONTRACT MADE ON:
h

01/3Q/Q9

ft, V *
#

QUANTITY

oi/30/gy

PRICE

SECURITY DESCRIPTION

AMOUNT

\ .*

V ' < i ' 1SOOOO

-iL

ft HEDICftL CQRP

^i£L

15000,00

^ H E R E B Y NOTIFY YOU
\
i l \ — ~ —— — ——
niftTPi 9029 i A—10—*5
^ /
/
}%>'M UNLESS YOU MAKE DELIVERY OF THE AFOREGOltfd SECURITY bfc OR BEFORE lis an A . M .
? S'JSS) * ^
V S ^CURITY WILL BE BOUGHT IN FOR YOUR ACCOUNT AND YOUR RISK PURSUANT TO SECTION 69(B) OF THE UNIFORM
W 1. MCE
•VV
\ \CE CODE.
1
'}

]

ysome or all of the foregoing securities are due you by another member of the National Association qf Security Dealers, Inc.,
S'.rtion 59(B) permits the use of the Re-transmitted Buy-in.

i &
\
' >,'< \SON-BOWLES COMPANY INC
" 4TH SOUTH
\ ••..*
\LAKE CITY
UT 8 4 1 1 1

FIRM SIGNATURE

9» \i.m>. >v;

»3* ' # '
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1

order in this particular:

2

defendant, OTRA Financial for a stay in proceedings with respect

3

to the claims raised in plaintiff's Complaint, and to compel

4

arbitration is granted as to all members of NSAD (sic).

5

It is ordered that the motion of

All proceedings in the above-entitled matter regarding

6

the claims raised in plaintiff's Complaint are stayed as to

7

members of NASD pending arbitration under the rules of NASD.

8

All parties who are members of NASD are ordered to

9
10
11

submit their claims, whatever they may be against each other, to
the arbitration panel pursuant to the rules of NASD.
So that we have a bifurcated proceeding and the

12

arbitration matter will go forward with the broker-dealers and

13

any further proceedings by the plaintiff or anyone else outside

14

of the arbitration proceedings are stayed.

15

With respect to Midwest Clearing, the Court does find

16

and rules that the Temporary Restraining Order which dissolved

17

by its terms, and any further injunctive relief against Midwest

18

Clearing is denied.

19

The Court finds that it likely would cause

20

interference with the prompt and accurate clearance and

21

settlement of securities transactions and would negatively

22

affect the goals of Section 17(a) of the Act to continue

23

injunctive relief and restrain from the clearing functions of

24

Midwest Clearing.

25

With respect to the balance of the case, the Court

2-264
1

finds that the stock of U.S.A. Medical was unlawfully issued,

2

has never been registered with any proper regulatory authority,

3

is not exempt from such requisite registration, and has been and

4

is continuing to be traded illegally.

5

Further, that the stock of U.S.A. Medical has been,

6

and continues to be, traded as part of a fraudulent scheme and

7

device to manipulate and artificially inflate the price of that

8

stock in violation of the securities laws.

9

The Court finds, however, that the plaintiff, Johnson-

10

Bowles, knew or should have known about the.alleged

11

irregularities as to non-registration, non-exempt status, and

12

illegal trading of U.S.A. Medical stock, and that, in fact,

13

Johnson-Bowles participated in trading in the stock after it

14

became a market maker, and is charged with knowledge of these

15

irregularities.

16

The Court finds that relative burden between Johnson-

17

Bowles and other parties, as well as damage to the public

18

interest, has not been shown by a preponderance of the evidence,

19

and that there is a failure of burden of proof to establish

20

those elements.

21

plaintiff is denied, and the security lodged with the court is

22

ordered forthwith delivered to Counsel for the plaintiff.

Therefore, injunctive relief in favor of the

23

THE COURT:

All right.

24

MR. LEEDY:

Nothing, Your Honor.

25

< Hearing adj ourned.)

Anything further?
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION
OFFICE OF JUDGE
JOHNSON-BOWLES COMPANY.,/ I N C . ,

J.THOM/~r

)

Plaintiff,

U.S.A. MEDICAL CORPORATION, a
Wyoming corporation, LUKE H.
GLENN, TED W. HILLSTEAD, JUDY
GLENN, MICHAEL W. STRAND,
JAMF.S L. AVERETT, RICK
HERMANSON, REED PETERSON, Utah
residents, LEIGH STEWART, a
California resident, MINGO
OIL PRODUCERS, a Wyoming
corporation, BAGLEY
SECURITIES, a Utah corporation,
WILLIAM V. FRANKEL, a New
Jersey corporation, HUGHES
SECURITIES, a Utah corporation,
P. B. JAMESON, a Utah
corporation, M. H. MEYERSON, a
New Jersey corporation,
PARAGON CAPITAL CORPORATION, a
New York corporation, WASATCH
STOCK TRADING, a Utah
corporation, J. P. MICHAEL, a
California corporation,
PRUDENTIAL BACHE, a New York
corporation, INTEGRATED
RESOURCES EQUITY, a New York
corporation, FIRST EAGLE, a
Colorado corporation,
LIVINGSTON, an Oregon
corporation, R. A. JOHNSON, a
Utah corporation, WILSON-DAVIS,
a Utah corporation, OTRA
FINANCIAL, a California
corporation, SPEAR, LEEDS &
KELLOG, a New York corporation,
MIDWEST CLEARING CORPORATION,
an Illinois corporation,
FINANCIAL CLEARING SERVICES, a
New York corporation, EMMETT
A. LARKING COMPANY, INC., a
California corporation, MERRILL
LYNCH, a New York corporation,
and JOHN and JANE DOES I-XXV,
inclusive,
Defendants.

FINDINGS OF FACT?
CONCLUSIONS OF LAW; AND
ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION AND
GRANTING MOTION TO STAY
ACTION AND COMPEL
ARBITRATION

Case No. 89-C-157-G

Judge J. Thomas Greene

EXHIBIT

A hearing having been held
Court

on

plaintiff's

motion

for

in the above-entitled

entry

of

a

preliminary

injunction and defendant OTRA Financial's motion to stay action
and compel arbitration on February 27, 1989 at 1:00 p.m., which
was continued until February 28, 1989 at 9:30 a.m.

Plaintiff,

having been represented by Jay D. Gurmankin, Richard W. Casey
and John Michael Coombs; defendant U.S.A. Medical having been
represented by Richard J. Leedy; defendant Michael W. Strand
having been represented by John T. Caine; defendant C. Reed
Peterson having been represented by Mark 0. Van Wagoner and
Alexander H. Walker III; defendant Rick Hermanson having been
represented

by Robert J. Nielson; defendant

P. B. Jameson

having been represented by Steven R. Chambers; defendant OTRA
Financial having been represented by Mark 0. Van Wagoner and
Alexander H. Walker III; defendant Midwest Clearing Corporation
having

been

represented

by

Robin

Omahana

and

Robert

B.

Lochhead; and the Court having permitted A. G. Edwards & Sons,
Inc. to intervene at the hearing through its counsel James W.
Stewart; the Court having heard the evidence presented and
having considered evidence previously presented at the hearing
on plaintiff's motion for a temporary restraining order which
occurred on February 16 and 17, 1989, and good cause further
appearing ruled as follows:

2

A.

WITH REGARD TO THE MOTION

OF OTRA TO STAY ACTION ON

PLAINTIFF'S COMPLAINT AND REFER THE ISSUES TO ARBITRATION,
THE

COURT

ENTERS

THE

FOLLOWING

FINDINGS

OF

FACT

AND

CONCLUSIONS OF LAW:

FINDINGS OF FACT

1.

Plaintiff

commenced

the above-entitled

action

against defendant OTRA Financial, among others, on or about
February 16, 1989.

Plaintiff's Complaint alleges securities

fraud

declaratory

and

requests

relief

in

connection

with

plaintiff's sale of stock in U.S.A. Medical, Inc., a Wyoming
corporation.

2.

Plaintiff is a member of the NASD.

3*

As a member of the NASD, plaintiff has agreed to

be bound by the rules and regulations of the NASD.

4.

The rules of the NASD, inter alia, mandate the

submission to arbitration "of any dispute, claim or controversy
arising out of or in connection with the business of any member
of the association, with the exception of disputes involving
insurance business of any member which is also an insurance
company:

(1) between or among members; (2) between or among

members and public customers, or others; and (3) between or
3

among members,
association

registered

has

association's

clearing

entered

into

arbitration

agencies with which the

an agreement

facilities

and

to utilize the
procedures,

and

participants, pledgees or other persons using the facilities of
a registered clearing agency, as these terms are defined under
the rules of such a registered clearing agency."

5.

Defendant

application

to

stay

compelling

arbitration

OTRA

the

Financial

proceedings

of

plaintiff's

has

in

submitted

this

claims

action
in

an
and

binding

arbitration under the NASD rules.

6.

The NASD rules regarding arbitration constitute

a valid written agreement to arbitrate to which plaintiff is
bound.

7.

The claims plaintiff makes in its Complaint in

this action fall within the scope of the arbitration provisions
of the NASD rules.

8.

Plaintiff has failed or has refused to arbitrate

the issues raised in its Complaint.

4

CONCLUSIONS OF LAW

1.

Arbitration of the claims raised in plaintiff's

Complaint is mandated under the provisions of the rules of the
NASD and under Title 9 U.S.C. § 3.

2.

Defendant OTRA Financial is entitled to a stay

of these proceedings and an order compelling arbitration of the
claims raised in plaintiff's Complaint.

B.

WITH REGARD TO PLAINTIFF'S APPLICATION FOR A PRELIMINARY
INJUNCTION, THE COURT ENTERS THE FOLLOWING FINDINGS OF FACT
AND CONCLUSIONS OF LAW:

1.

With respect to Midwest Clearing, the Court does

find and

rules that the temporary

dissolved

by

its terms

and

any

restraining

further

against Midwest Clearing is denied.

order which

injunctive

relief

The Court finds that it

likely would cause interference with the prompt and accurate
clearance and settlement of securities transactions and would
negatively affect the goals of Section 17(a) of the Act to
continue

injunctive

relief

and

functions of Midwest Clearing.

5

restrain

from the

clearing

2.

The Court finds that the stock of U.S.A- Medical

was unlawfully

issued,

has never been

registered with any

proper regulatory authority, is not exempt from such requisite
registration

and

has

been and

is continuing

to be traded

illegally.

3.

The

stock

of

U.S.A.

Medical

has

been

and

continues to be traded as part of a fraudulent scheme and
device to manipulate and artificially inflate the price of that
stock in violation of the securities laws.

4.

The Court finds, however, that the plaintiff,

Johnson-Bowles, knew or should have known about the alleged
irregularities as to non-registration, non-exempt status and
illegal trading of U.S.A. Medical stock, and that in fact
Johnson-Bowles participated in trading in the stock after it
became a market maker, and is charged with knowledge of these
irregularities.

5.

The Court finds that relative burden between

Johnson-Bowles and other parties as well as damage to the
public interest has not been shown by a preponderance of the
evidence and that there is a failure of burden of proof to
establish those elements.

6

ORDER

WHEREFORE, the Court enters the following Order:

1.

It is ordered that the motion of defendant, OTRA

Financial, for a stay of proceedings with respect to the claims
raised in plaintiff's Complaint, and to compel arbitration is
granted as to all members of NASD.

2.

All

proceedings

in the above-entitled

matter

regarding the claims raised in plaintiff's Complaint are stayed
as to members of NASD pending arbitration under the rules of
NASD,

This matter is hereby bifurcated.

Those claims between

plaintiff and parties not members of the NASD may continue and
those proceedings are not stayed by this Order.

3.

All parties who are members of NASD are ordered

to submit their claims, whatever they may be against each other
to the arbitration panel pursuant to the rules of NASD.

7

4.
denied

and

Injunctive
the

relief

security

lodged

in favor of the p l a i n t i f f
with

the

Court

is

ordered

forthwith delivered t o counsel for the p l a i n t i f f .

DATED: March 1 # 1 9 8 9 .
Copies mailed to cnsl 3/2/89mp:
Gary F. Bendinger,
Richard J. Leedy, Esq.
Stephen G. Crockett, Esq.
BY THE COURT:
Mark Van Wagoner, Esq.
W. Sterling Mason, Jr., Esq.
Ronald C. Barker, Esq.
James L. Averett
±L Greene
John Michael Coombs, Esq.
The) ^onorablfe
'Honorable JJ.. Thomas
1
Th^
John T. Caine, Esq.
D i s t r i c t Court Judge
Alexander H. Walker, J r . , Esq.
Robert B. Lochhead, Esq.
Robin J. OrahaowpRs^
Esq.
VAN WAGONER & STEVENS
Mark 0 . Van Wagoner
Alexander H. Walker I I I

Financial

JOHN MICHAEL COOMBS
JAY D. GURMANKIN
RICHARD W. CASEY

By:

A^

neys for P l a i n t i f f
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is

John C. Baldwin, Director
Patricia Louie, Director of
Registration
Securities Division
Utah Department of Business Regulation
160 East 300 South
Post Office Box 45802
Salt Lake City, Utah 84145-45802
Telephone: (801) 530-6600
BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF BUSINESS REGULATION
OF THE 8TATE OF UTAH
IN THE HATTER OF
USA MEDICAL CORPORATION

SUMMARY ORDER DENYING
AVAILABILITY OF EXEMPTIONS
FROM REGISTRATION

FILE NUMBER ST 1619

CASE NUMBER SD-89-030

Pursuant to § 61-1-14(3) of the Utah Uniform Securities Act
(Title 61, Chapter 1, Utah Code Annotated, as amended, 1983) ("the
Act"), the Utah Securities Division ("the Division") has found that
this Summary Order is in the public interest.

It appears to the

Division that:
FINDINGS OF FACT
1. S.M.I., Inc. was incorporated under the laws of the state
of Wyoming on January 12, 1979.

On or about December 8, 1987,

S.M.I.,

Medical

Inc.

corporation.

merged

with

USA

Corporation,

a Utah

The surviving company is domiciled in the state of

Wyoming under the name USA Medical Corporation ("USA").

000w2:i0
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2. The anti-fraud provisions contained in § 61-1-1 of the Act
prohibits (1) employment of any device, scheme or artifice to
defraud, (2) the making of any untrue statement of a material fact,
or omission to state a material fact necessary in order to make
the statements made, in the light of the circumstances under which
they are made, not misleading and (3) engaging in any act, practice
or course of business which operates or would operate as a fraud
or deceit upon any person.
3.

Section 61-1-7 of the Act states that it is unlawful for

any person to offer or sell any security in Utah unless it is
registered or exempt from registration under § 61-1-14 of the Act,
4.

Offers and sales of the securities of USA have been made

in the state of Utah during the period June 1, 1988 through this
date.
A.
5.

Failure to Register Securities

A search of the Divisionfs records indicates that a

registration statement pursuant to § 61-1-8, § 61-1-9 or § 61-1-10
of the Act has never been filed by USA with the Division.
B.
6.

Failure to Qualify for Exemptions from Registration
Section

transactional

61-1-14(2)

exemptions

from

of

the

Act

contains

registration,

several

including

the

exemptions commonly referred to as the "manual listing" exemption
contained in § 61-1-14(2) (b) and the "secondary trading" exemption
contained in § 61-1-14(2) (m) of the Act.

OOOu^tf
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7. On or about February 17, 1989, USA filed with the Division
an application for confirmation of the availability of the manual
listing exemption pursuant to § 61-1-14(2) (b) of the Act and Rule
177-14-2b of the Division. However, the listing for USA contained
in Moody's OTC Industrial did not contain the minimal information
required by § 61-1-14 (2) (b) of the Act and Rule 177-14-2b of the
Division.

Specifically, the listing did not contain a profit and

loss statement for either the fiscal year preceding the date of the
balance sheet, or the most recent year of operations.

By letter

dated February 21, 1989, the Division notified USA that the filing
was incomplete and that additional information was required.
8.

Section 61-1-14(2) (m) of the Act provides a transactional

exemption for

,f

[a]ny nonissuer transaction effected by or through

a registered broker-dealer where the broker-dealer maintains in his
records, and makes reasonably available upon request to any person
expressing an interest in a proposed transaction in the security
with the broker-dealer information prescribed by the division under
its rules and regulations."
9.

Rule 177-14-2m of the Division sets forth the exclusive

method of claiming the transactional exemption contained in § 611-14(2) (m) of the Act.

In particular, the rule requires that

specific information, i.e., a "due diligence package" be filed with
the Division.

A search of the Division's records does not reflect

that USA has ever made a "due diligence" filing with the Division
pursuant to Rule 177-14-2m of the Division.

0000^92
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C.
10.

Fraudulent Scheme to Defraud

In the matter of Johnson Bowles Company, Inc. v. USA

Medical Corporation, et al. Case No. C89-157, (U.S. District Court,
Central Division) (March 1, 1989), the court found, after having
heard testimony on the matter, that:
. . . that the stock of USA Medical was unlawfully
issued, has never been registered with any proper
regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded
illegally.
Further that the stock of USA Medical has been and
continues to be traded as part of a fraudulent scheme and
device to manipulate and artificially inflate the price
of that stock in violation of the securities laws.
Based upon the foregoing Findings of Fact, the Division hereby
issues the following
CONCLUSIONS OF LAW
11.

Failure of USA Medical Corporation to register its

securities, or claim an appropriate exemption from registration as
provided in § 61-1-14 of the Act, is a violation of § 61-1-7 of the
Act;
12.

Offers and sales of the securities of USA Medical

Corporation have been made as* part of a device, scheme or artifice
to defraud in violation of § 61-1-1(1) of the Act;
13. Untrue statements of material facts and omission to state
material

facts have been made in the offer and sale of the

securities of USA Medical Corporation in violation of § 61-1-1(2)
of the Act; and

000uLMJ3
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14.

Persons engaged in the offer and sale of the securities

of USA Medical Corporation have engaged in acts, practices and/or
a course of business which has operated as a fraud or deceit in
violation of § 61-1-1(3) of the Act.
Based upon the foregoing Findings of Fact and Conclusions of
Law, it is in the public interest to issue the following
SUMMARY ORDER
IT IS HEREBY ORDERED, in accordance with the provisions set
forth in § 61-1-14(3) of the Act, that the availability of any and
all transactional exemptions contained in § 61-1-14(2) of the Act,
be and hereby are, summarily denied.
Pursuant to § 61-1-14(3) of the Act, notice is hereby given
that within fifteen (15) days after receipt of a written request,
this matter will be set down for hearing.
DONE AND ORDERED this 1st day of March, 1989.
SECURITIES DIVISION
DEPARTMENT OF BUSINESS REGULATION

DIRECTOR

OOOi/CJM

CERTIFICATE OF 8ERVICE

1 hereby certify that on the 1st day of March, 1989, I
personally delivered a copy of the foregoing Summary Order Denying
Availability of Exemptions from Registration to Johnson Bowles,
430 East 400 South, Salt Lake City, Utah

84111.

BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF
USA MEDICAL CORPORATION

FINDINGS OF FACT#
CONCLUSIONS OF LAW AND
DEFAULT ORDER

Respondent.

CASE NUMBER SD-89-031

By the Presiding Officer:
The instant proceeding was initiated via a Petition for Order
Denying Availability of Transactional Exemptions from Registration
dated March 1, 1989. A Notice of Agency Action was sent, certified
mail, return receipt requested to Respondent and Respondent's
authorized representative on March 2, 1989.

The Notice of Agency

Action and Petition was also sent, postage prepaid, regular mail,
to the parties listed on Exhibit A, attached hereto and made a part
hereof.

A hearing has not been requested by Respondent or any

other interested party within twenty (20) days of the date of the
Notice of Agency Action as required pursuant to the provisions of
the Utah Administrative Procedures Act.
r>
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Section 63-46b-ll of the Utah Administrative Procedures Act
provides that failure of a party to participate in an adjudicative
proceeding may result in an order of default against such party.
The Presiding Officer, being fully advised in the premises,
now enters the following Findings of Fact, Conclusions of Law and
Default Order:
FINDINGS OF FACT
1. S.M.I., Inc. was incorporated under the laws of the state
of Wyoming on January 12, 1979.

On or about December 8, 1987,

S.M.I.,

Medical

Inc.

corporation.

merged

with

USA

Corporation,

a

Utah

The surviving company is domiciled in the state of

Wyoming under the name USA Medical Corporation ("USA") . Offers and
sales of the securities of USA have been made in the state of Utah.
2.

In the matter of Johnson Bowles Company, Inc. v. USA

Medical Corporation, et al. Case No. C89-157, (U.S. District Court,
Central Division) (March 1, 1989), the court found, after having
heard testimony on the matter, that:
2.
[T]he stock of USA Medical was unlawfully
issued, has never been registered with any proper
regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded
illegally.
3. The stock of USA Medical has been and continues
to be traded as part of a fraudulent scheme and device
to manipulate and artifically inflate the price of that
stock in violation of the securities laws.
Such findings of fact are adopted herein.

A copy of the Findings

of Fact, Conclusions of Law and Order Denying Motion for

0001lo5
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Preliminary Injunction and Granting Motion to Stay Action and
Compel Arbitration is attached hereto as Exhibit B and made a part
hereof.
3.

The securities of USA# or its predecessor S.M.I., Inc.#

have never been registered in Utah pursuant to the provisions of
§ 61-1-8, § 61-1-9 or § 61-1-10 of the Act.
4.

The exemption from registration contained in § 61-1-

14(2) (b) of the Act is unavailable for nonissuer transactions of
the securities of USA inasmuch as the listing, in Moody's OTC
Industrial manual for USA did not contain the information required
by § 61-1-14(2)(b) of the Act and Rule 177-14-2b of the Division.
Specifically, the listing did not contain a profit and loss
statement for either the fiscal year preceding the date of the
balance sheet, or the most recent year of operations.
5.

USA

did

not

file

an

application

for

any

other

transactional exemption from registration contained in 61-1-14(2)
of the Act with the Division.
CONCLUSIOMS OF LAW
6.

Offers and

sales of the securities of USA Medical

Corporation have been made in violation of § 61-1-7 of the Act;
7.

Offers and

sales of the securities of USA Medical

Corporation have been made as part of a device, scheme or artifice
to defraud in violation of § 61-1-1(1) of the Act;
8. Untrue statements of material facts and omissions to state
material facts have been made in the offer and sale of the
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securities of USA Medical Corporation in violation of § 61-1-1(2)
of the Act; and
9.

Persons engaged in the offer and sale of the securities

of USA Medical Corporation have engaged in acts, practices and/or
a course of business which has operated as a fraud or deceit in
violation of § 61-1-1(3) of the Act,
DEFAULT ORDER
WHEREFORE, IT IS HEREBY ORDERED that the availability of the
transactional exemptions from, registration contained in § 61-114(2) of the Utah Uniform Securities Act be, and hereby are, denied
for the securities of USA Medical Corporation, any affiliate or
successor to USA Medical Corporation, or any entity subsequently
organized by or on behalf of USA Medical Corporation.
AGENCY REVIEW
A defaulted party may seek to set aside the Default Order by
filing a request for agency review within ten (10) days after the
issuance of the order in accordance with the procedure set forth
in Rule 151-46b-12 of the Utah Administrative Procedures Act rules.
DATED this

2 * 1 ^ day of March, 1989.
SECURITIES DIVISION
DEPARTMENT OF COMMERCE

JOHN C BALDWIN
PRESIDING OFFICER

0()01io7

-5BY THE EXECUTIVE DIRECTOR:
The foregoing Findings of Fact, Conclusions of Law and Default
Order are hereby accepted, confirmed and approved by the Executive
Director of the Department of Commerce.
DATED this

27 th

day of

March

, 1989.

DEPARTMENT OF COMMERCE

DAVID L. BUHLER
EXECUTIVE DIRECTOR
BY THE SECURITIES ADVISORY BOARD:
The foregoing Default Order is hereby accepted, confirmed and
approved by the Utah Securities Advisory Board.
DATED this

y\™

day of

jf^UYlAl

ikj^juvvj,
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, 1989.
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EXHIBIT
JOHNSON-BOWLES COMPANY, INC.
430 EAST 400 SOUTH
SALT LAKE CITY. UTAH 84111
(801) 364-1900
$

\*

21 March 1989

Mr. Ken Schaeffer
National Association of Securities
Dealers, Inc.
District No. 3
1401 - 17th Street, Suite 700
Denver, CO 80303
RE:

U.S.A. Medical Corp. Buy-In;
P.B. Jameson Clearing Through Otra

Dear Mr. Schaeffer:
On February 28, 1989, the Honarable J. Thomas Greene entered Findings
of Fact and Conclusions of Law in Johnson-Bowles v. U.S.A. Medical
Corp., et al., Civil No. C-89-15A, Wherein he found "that the stock
in U.S.A. Medical was unlawfully issued, has never been registered with
any proper regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded illegally11,
and further, that ,f(t)he stock of U.S.A. has been and continues to
be traded as part of a fraudulent scheme and device to manipulate
and artificially inflate the price of that stock in violation of the
securities laws". (A true and correct copy of the Findings of Fact;
Conclusions of Law; and Order Denying Motion for Preliminary Injunction
and Granting Motion to Stay Action and Compel Arbitration ("Findings11),
dated March 1, 1989, is attached hereto.)
On March 1, 1989, Johnson-Bowles transmitted by facsimile copies
of the Findings to:
1.

P.B. Jameson,
President

Time: 10:08 a.m. (MST)
Message confirmed

2.

R.A. Johnson (Ron),
President

Time: 10:16 a.m. (MST)
Message confirmed

3.

Wasatch Trading
Matt White, President

Time: 10:46 a.m. (MST)
Message confirmed

4. Otra Clearing
Buy-Ins and
Bill Stratton

Time:
9:59 a.m. (MST)
Message confirmed

Mr. Ken Schaeffer
March 21, 1989
Page 2

It is our understanding that all of these parties were either
represented or present at the hearing when the Findings of the Court
were entered. In addition, I called Otra Clearing to confirm that
they had received the Findings about U.S.A. Medical Corp. Mr. Wayne
Hilt confirmed that they had. I explained to Mr. Hilt that any delivery
by Johnson-Bowles, of stock in U.S.A. Medical would violate the
federal securities laws. Mr. Hilt said to call Otra Clearing's
attorney, Mr. Gary McMaster in Salt Lake City, Utah. I did so and
Mr. McMaster told me he was in court at the time of ruling and
understood the Findings. I stated that Johnson-Bowles could not and
would not honor any buy-in of U.S.A. Medical stock since any trading
in it was illegal. He said fine. The conversation then ended.
The history quotes for U.S.A. Medical stock is as follows:
A.

February 29, 1989, 8:10 a.m. (MST) - Wra. V. Frankel requested
quotes - Marlen Johnson verified:

1.
2.
3.
A.
5.

Paragon Capital
J.P. Michael
Olsen-Payne
Wasatch
P.B. Jameson

6. R.A. Johnson
7. Nash Weiss

Dropped U.S.A. Medical
1/8 - 5/8
Temp, out
Offered at 1/2
1/A - 3/A nominal, trader
not in
1/8 - 1/2
1/8 - 1/2

February 28, 1989, 12:38 p.m. (MST) - Wm. V. Frankel verified by Richard Hock, Johnson-Bowles:

1.
2.
3.
4.

P.B. Jameson
Nash Weiss
Wasatch
R.A. Johnson

Temp, out of U.S.A.
No bid - offered at
No bid - offered at
No bid - offered at

Medical
3/8
1/2 trading
1/2

February 28, 1989, 12:47 p.m. (MST) - Hughes Securities,
Cliff - verified by Richard Hock, Johnson-Bowles:

1.
2.
3.
A.
5.
6.
7.
8.

Wasatch Trading
Olsen-Payne
Paragon Capital
Nash Weiss
Wm. V. Frankel
P.B. Jameson
R.A. Johnson
Aseir Securities

No bid - offered at 1/2
Dropped U.S.A. Medical
Dropped U.S.A. Medical
No bid - offered at 3/8
1/8 - 5/16
1/8 - 5/8 temp, out
No bid - offered at 1/2
No bid - offered at 1/A

Mr. Ken Schaeffer
March 21, 1989
Page 3

D.

March 1, 1989 (after court finding on U.S.A* Medical),
11:59 a.m. (MST) - Alliance Securities, Ted Knodel verified by Bruce Eatchel, Johnson-Bowles:
1.
2.
3.
4.

E.

R.A. Johnson
Wasatch
P.B. Jameson
Nash Weiss

3. R.A. Johnson
4. Nash Weiss
5. Wm. V. Frankel

1/4 - 5/8
Won't give Johnson-Bowles
any price or quote
1/4 - 3/4
1/8 - 1/2
Dropped U.S.A. Medical

Wasatch
P.B. Jameson
R.A. Johnson
Nash Weiss

1/4 - 5/8
1/4 - 1.00
No bid - offered at 1/2
1/4 - 1/2

March 1, 1989, 12:53 p.m. (MST) - quotes verified by
Jana Larsen, Johnson-Bowles:
1.
2.
3.
4.

H.

5/8
5/8
1.00
1/2

March 1, 1989, 12:26 p.m. (MST) - Wm. V. Frankel provided
Jana Larsen with quotes:
1.
2.
3.
4.

G.

-

March 1, 1989, 12:21 p.m. (MST) - verified by Jana
Larsen, Johnson-Bowles:
1. Wasatch
2. P.B. Jameson

F.

1/8
1/A
1/4
1/4

Nash Weiss
R.A. Johnson
P.B. Jameson
Wasatch

1/4
1/4
1/4
1/4

-

5/8
3/4
1.00
5/8

March 1, 1989, 1:21 p.m. (MST) - Wm. V. Frankel - verified
by Jana Larsen, Johnson-Bowles:
1. P.B. Jameson
2. R.A. Johsnon
3. Wasatch
4. Nash Weiss

1/3 - 3/4
1/4 - 3/4 workout
1/4 - 3/4 - called back with
1/4 - 5/8
1/4 - 5/8

I. March 1, 1989, 1:45 p.m. (MST) - Wilson-Davis - verified
by Jana Larsen, Johnson-Bowles:
1.
2.
3.
4.

P.B. Jameson
R.A. Johnson
Wasatch
Nash Weiss

1/4
1/4
1/4
1/4

-

3/4
3/4 workout
5/8
T/A

Mr. Ken Schaeffer
March 21, 1989
Page 4

On March 1, 1989, at 2:00 p.m. (MST), Otra Clearing called, buying-in
150,000 shares of U.S.A. Medical Corp. The buy-in price was $.70
based on guarantee delivery of 148,000 (P.B. Jameson, seller) and
the buy-in price of $.50, 2,000 shares (R.A. Johnson, seller). See
attached confirmation of Execution of Buy-Ins.
It is Johnson-Bowles Company, Inc.'s position that these buy-ins
were illegal. First, shares of stock in U.S.A. Medical Corp. were
unlawfully issued, were never lawfully registered and do not qualify
for any valid exemption under federal or state law. As such, any
trading of or transaction involving U.S.A. Medical stock has been,
would have been and is unlawful under Section 5 of the Securities
Act of 1933, 15 USC 8 77e, and Section 10 of the Securities and
Exchange Act of 1934, 15 USC g 78j(b).
Second, all open trades or outstanding contracts for the purchase
or sale of shares of stock in U.S.A. Medical Corp. are illegal
contracts and therefore unenforceable. The enforcement or performance
of any and all such open trades or contracts would constitute and
serve to complete illegal trades and unenforceable contracts. This
would violate securities laws.
Finally, it seems that on March 1, 1989, R.A. Johnson, Wasatch Stock
Trading Co., and P.B. Jameson knowingly continued to engage in or
further a fraudulent scheme and device to manipulate and artificially
inflate the price of U.S.A. Medical Corp. stock, in violation of the
securities laws, by continuing to trade U.S.A. Medical Corp. stock
illegally after having knowledge of such illegality. Their participation
in the buy-in process of Johnson-Bowles Company, Inc., and the sale of
U.S.A. Medical Corp. stock to other securities brokers without regard
to the court findings and securities laws of the United States and
the N.A.S.D. rules cannot be condoned.
Youns Very Trnily,

Marlen\johnsork
President
tf
enclosures

CONFIRMATION / COMPARISON

SIPi

077^

OTRA CLEARING. INC.
P. 0 . BOX 750
GLENDALE. CA
91209
(818) 5 0 5 - 1 5 5 5
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ACCOUNT NUM8E R

TRANS. NO.
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001 00-59670-1-3 00
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100
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NAME AND ADDRESS

87-0335041

PAYMENT DATE :

DEPT I Al

CAP*

TRADE DATE

SETTLEMENT DATE

03/01/89

03/02/89

SYMBOL

ENTRY DA

SPECIAL DELIVERY INSTRUCTIONS

JOHNSON-BOWLES COMPANY INC
430 E 4TH SOUTH
SALT LAKE CITY UT 84111

JBOWOH

FROZEN-999999
ACCOUNT Of:
OR SPECIAL
DISPOSITION
CUSIP NUMBER

QUANTITY

WE
SLD

148,000

NET AMOUfTT

SECURITY DESCRIPTION

9 0 2 9 1 6 - 1 0 - 5 |U S A MEDICAL CORP (FWD SPLIT)

103,600,

BUY-IN/FAIL TO DELIVER STOCK SOLD
PRICE

.70

PRINCIPAL

INTEREST

COMMISSION

TAX

MISC«

SEC FEE

103600,00
TAX IDENT

THANK YOU for totting us aorvo you. Amount dua ot aocurttiot d o t m«r
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PLEASE RETAIN FOR YOUR RECORDS
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yovr tnvoatmont obiactiva* or financial t u t u s at tho offica tiatad abova.
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IN THE UNITED STATBS DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION
JOHNSON-BOWLES COMPANY.,.. INC. ,

OFFICE OF JUOGE
J.THOM/~f

Plaintiff,
v.

U.S.A. MEDICAL CORPORATION, a
Wyoming corporation, LUKE H.
GLENN, TED W. HILLSTEAD, JUDY
GLENN, MICHAEL W. STRAND,
JAMES L. AVERETT, RICK
HERMANSON, REED PETERSON, Utah
residents, LEIGH STEWART, a
California resident, MINGO
OIL PRODUCERS, a Wyoming
corporation, BAGLEY
SECURITIES, a Utah corporation,
WILLIAM V. FRANKEL, a New
Jersey corporation, HUGHES
SECURITIES, a Utah corporation,
P. B. JAMESON, a Utah
corporation, M. H. MEYERSON, a
New Jersey corporation,
PARAGON CAPITAL CORPORATION, a
New York corporation, WASATCH
STOCK TRADING, a Utah
corporation, J. P. MICHAEL, a
California corporation,
PRUDENTIAL BACHE, a New York
corporation, INTEGRATED
RESOURCES EQUITY, a New York
corporation, FIRST EAGLE,> a
Colorado corporation,
LIVINGSTON, an Oregon
corporation, R. A. JOHNSON, a
Utah corporation, WILSON-DAVIS,
a Utah corporation, OTRA
FINANCIAL, a California
corporation, SPEAR, LEEDS &
KELLOG, a New York corporation,
MIDWEST CLEARING CORPORATION,
an Illinois corporation,
FINANCIAL CLEARING SERVICES, a
New York corporation, EMMETT
A. LARKING COMPANY, INC., a
California corporation, MERRILL
LYNCH, a New York corporation,
and JOHN and JANE DOES I-XXV,
inclusive,

FINDINGS OF FACT;
CONCLUSIONS OF LAW; AND
ORDER DENYING MOTION FOR
PRELIMINARY INJUNCTION AND
GRANTING MOTION TO STAY
ACTION AND COMPEL
ARBITRATION

Case No.

89-C-157-G

J u d g e J . Thomas Greene
RECZiVID

A hearing
Court

on

having

plaintiff's

been held

motion

for

in the

entry

of

above-entitled
a

preliminary

injunction and defendant OTRA Financial's motion to stay action
and compel arbitration on February 27, 1989 at 1:00 p.m., which
was continued until February 28, 1989 at 9:30 a.m.

Plaintiff,

having been represented by Jay D. Gurmankin, Richard W. Casey
and John Michael Coombs; defendant U.S.A. Medical having been
represented by Richard J. Leedy; defendant Michael W. Strand
having been represented by John T. Caine; defendant C. Reed
Peterson having been represented by Mark 0. Van Wagoner and
Alexander H. Walker III; defendant Rick Hermanson having been
represented

by Robert J.

Nielson; defendant

P.

B. Jameson

having been represented by Steven R. Chambers; defendant OTRA
Financial having been represented by Mark O. Van Wagoner and
Alexander H. Walker III; defendant Midwest Clearing Corporation
having

been

represented

by

Robin

Omahana

and

Robert

B.

Lochhead; and the Court having permitted A. G. Edwards & Sons,
>

Inc. to intervene at the hearing through its counsel James W.
Stewart; the Court having heard the evidence presented and
having considered evidence previously presented at the hearing
on plaintiff's motion for a temporary restraining order which
occurred on February 16 and 17, 1989, and good cause further
appearing ruled as follows:

A-

WITH

REGARD

TO THE MOTION

OF OTRA

TO STAY ACTION ON

PLAINTIFF'S COMPLAINT AND REFER THE ISSUES TO ARBITRATION,
THE

COURT

ENTERS

THE

FOLLOWING

FINDINGS

OF

FACT

AND

CONCLUSIONS OF LAW:

FINDINGS OF FACT

1.

Plaintiff

commenced

the

above-entitled

action

against defendant OTRA Financial, among others, on or about
February 16, 1989.

Plaintiff's Complaint alleges securities

fraud

declaratory

and

requests

relief

in

connection

with

plaintiff's sale of stock in U.S.A. Medical, Inc., a Wyoming
corporation.

2.

Plaintiff is a member of the NASD.

3.

As a member of the NASD, plaintiff has agreed to

be bound by the rules and^ regulations of the NASD.

4.

The rules of the NASD, inter alia, mandate the

submission to arbitration "of any dispute, claim or controversy
arising out of or in connection with the business of any member
of the association, with the exception of disputes involving
insurance business of any member which is also an insurance
company:

(1) between or among members; (2) between or among

members and public customers, or others; and (3) between or

among members, registered
association

has

association's

entered

clearing
into

arbitration

an

agencies with which the
agreement

facilities

and

to utilize the
procedures,

and

participants, pledgees or other persons using the facilities of
a registered clearing agency, as these terms are defined under
the rules of such a registered clearing agency."

5.

Defendant

application

to

stay

compelling

arbitration

OTRA

the
of

Financial

proceedings
plaintiff's

has

in

submitted

this

claims

action
in

an
and

binding

arbitration under the NASD rules.

6.

The NASD rules regarding arbitration constitute

a valid written agreement to arbitrate to which plaintiff is
bound.

7.

The claims plaintiff makes in its Complaint in

this action fall within t^ie scope of the arbitration provisions
of the NASD rules.

8.

Plaintiff has failed or has refused to arbitrate

the issues raised in its Complaint.

CONCLUSIONS OF LAW

1.

Arbitration of the claims raised in plaintiff's

Complaint is mandated under the provisions of the rules of the
NASD and under Title 9 U.S.C. § 3.

2.

Defendant OTRA Financial is entitled to a stay

of these proceedings and an order compelling arbitration of the
claims raised in plaintiff's Complaint.

B.

WITH REGARD TO PLAINTIFF'S APPLICATION FOR A PRELIMINARY
INJUNCTION, THE COURT ENTERS THE FOLLOWING FINDINGS OF FACT
AND CONCLUSIONS OF LAW:

1.

With respect to Midwest Clearing, the Court does

find and

rules that the temporary

dissolved

by

its

terms

and

any

restraining

further

against Midwest Clearing, is denied.

order which

injunctive

relief

The Court finds that it

likely would cause interference with the prompt and accurate
clearance and settlement of securities transactions and would
negatively affect the goals of Section 17(a) of the Act to
continue

injunctive

relief

and

functions of Midwest Clearing.

restrain

from the clearing

2.

The Court finds that the stock of U.S.A. Medical

was unlawfully

issued,

has

never been

registered

with any

proper regulatory authority, is not exempt from such requisite
registration

and

has

been

and

is continuing

to be traded

illegally.

3.

The

stock

continues to be traded

of

U.S.A.

Medical

has

been

and

as part of a fraudulent scheme and

device to manipulate and artificially inflate the price of that
stock in violation of the securities laws.

4.

The Court finds, however, that the plaintiff,

Johnson-Bowles, knew or should have known about the alleged
irregularities as to non-registration, non-exempt status and
illegal trading of U.S.A. Medical
Johnson-Bowles participated

stock, and that

in fact

in trading in the stock after it

became a market maker, and is charged with knowledge of these
irregularities.

5.

The Court

finds that relative burden between

Johnson-Bowles and other parties as well

as damage to the

public interest has not been shown by a preponderance of the
evidence and that there is a failure of burden of proof to
establish those elements.

ORDER

WHEREFORE, the Court enters the following Order:

1.

It is ordered that the motion of defendant, OTRA

Financial, for a stay of proceedings with respect to the claims
raised in plaintiff's Complaint, and to compel arbitration is
granted as to all members of NASD,

2.

All

proceedings

in the above-entitled

matter

regarding the claims raised in plaintiff's Complaint are stayed
as to members of NASD pending arbitration under the rules of
NASD.

This matter is hereby bifurcated•

Those claims between

plaintiff and parties not members of the NASD may continue and
those proceedings are not stayed by this Order.

3.

All parties who are members of NASD are ordered

to submit their claims, whatever they may be against each other
to the arbitration panel pursuant to the rules of NASD,

4.
denied

and

Injunctive
the

relief

security

lodged

forthwith delivered to counsel

i n favor of the p l a i n t i f f
with

the

Court

is

ordered

for the plaintiff.

DATED: March 1, 1 9 8 9
Copies mailed to cnsl 3/2/89mp:
Gary F. Bendinger,
Richard J. Leedy, Esq.
Stephen G. Crockett, Esq.
BY THE COURT:
Mark Van Wagoner, Esq.
W. Sterling Mason, J r . , Esq.
Ronald C. Barker, Esq.
James L. Averett
:
- i •John Michael Coombs, Esq.
Th^flonorabl6J. Thomas Greene
John T. Caine, Esq.
District Court Judge
Alexander H. Walker, J r . , Esq.
Robert B. Lochhead, Esq.
Robin J. OmahaJlWPBay.BDC^g?C^
Esq.
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VAN WAGONER & STEVENS
Mark 0. Van Wagoner
Alexander H. Walker III

By:
Financial
JOHN MICHAEL COOMBS
JAY D. GURMANKIN
RICHARD W. CASEY

neys for Plaintiff

is

UNITED STATES OF AMERICA
Before the
SECURITIES AND EXCHANGE COMMISSION
March 6, 1989
U.S.A. Medical Corporation
File No.

ORDER OF SUSPENSION
OF TRADING

500-1

It appears to the Securities and Exchange Commission that
there is a lack of adequate and accurate current information
concerning the securities of USA Medical Inc., and that questions
have been raised about recent market activity in USA Medical, and
about the adeguacy and accuracy of publicly disseminated
information concerning, among other things, the financial
condition of the company, the identities of its shareholders, and
the beneficial ownership and control of the company's shares.
The Commission is of the opinion that the public interest and the
protection of investors require a suspension of trading in the
securities of the above-listed company.
Therefore, it is ordered, pursuant to Section 12 (k) of the
Securities Exchange Act of 1934, that trading in the above-listed
company, over-the-counter or otherwise, is suspended for the
period from
9: 30 a.m. EST, March 6, 1989 through 11: 59 p.m.
EST, on March is 1989.
By the Commission.

Jonathan G. Katz

Secretary

9Uuj.lo9

(JOHNSON - Recross by Griffin)
1

market survey, that the price at which you could have

2

purchased USA Medical at or about March 1 was at about

3

the price that Otra bought it; is that right?

4

A.

I don't know what you Bean.

5

Q.

Tou testified on redirect examination that

6 I your counsel told you you had to go buy that stock, and
7 I you didn't go do it right away did you?
8 1

A.

No, counsel said that I'a going to have to go

9 I out and cover the contracts.
10 I

Q.

Right, and you needed the orders of the state

11

and the orders of the S.E.C. to drive that stock down to

12

a price where you could afford to buy it?

13

A.

That's not correct.

14 I

Q.

That's not correct?

15

A.

That's not correct.

16 I

Q.

But you did wait a month and a half before you

17

started buying up substantial portions of the stock; is

18 I that right?
19

A.

Z don't know the time frame, but whenever the

20

shares were available from people.

21

shares in the market place rather than in the hands of

22

-Maefe- Strand and his cronies; I would have bought it in

23
24
25

Had there been

the streets if I could have.
MR. GRIFFIN»

Let me show you these packets of

documents.
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(JOHNSON - Recross by Griffin)
(A discussion was had off the record.)
THE COURTi
Q.
document.

Mr. Griffin?

(BT MR. GRIFFIN)

I'm now handing yon a

As I say I do not have this Barked, but I'm

going to ask if you recognise that document?
A.

Yes, it's a stock receipt which I think goes

into ay account which is USA Medical, and the date —

do

you want the date?
Q.

That's fine; if you recognize it, that's good

enough for me.

Give us the date of the transaction.

A.

This appears to be April 11, 1989.

Q.

Okay, here's another one.

Is that Sheldon

Flateaan's transactions?
A.

Yes, this is 12,000 shares.

Q.

Here's another one for Richard Sax; do you

want to look at that?

Same document, right?

A.

This is April 18.

Q.

April 18; what's the amount of the shares?

A.

Eighteen thousand shares, '89.
MR. GRIFFINt

I apologise for this; I hadn't

anticipated the witness not knowing the date of these
transactions.
Q.

(BY MR. GRIFFIN)

Okay, this last document I'm

going to show you represents the check from your firm;
is that correct?
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(JOHNSON - Recrosa by Griffin)
A.

Tea, April 18, 1989.

Q.

To whoa?

A.

Mr. Paul Jones.

Q.

You would have cut that check about the same

date that you engaged in the transaction with
Mx. Jones?
A.

I don't know.

Q.

How much was the purchase from Mr. Jones'

securities?
A.

How much?

Q.

How many shares?

A.

Hundred thousand shares.

Q.

Now do these documents refresh your

recollection about the dates that you actually executed
these transactions?
A.

No, because sometimes a conversation —

the

date, the check, and the information were not the same.
Q.

So are we talking about minor variances here,

or did you do these deals back on March 1?
A.

I don't know.

Mr. Flateman called me, and I

told him I would buy them.

And as the date of —

some

of the money going to Mr. Flateman and some of the other
money going to Mr. Flateman, could have been different
dates.
me

But I can certainly get the dates if you get

—
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(JOHNSON - Recross by Griffin)
1 I

Q.

what about Paul Jones?

3 I

A.

I still don't know.

4

Q.

You still don't know with any degree of

2

5
6 1
7

He's right across

town.

accuracy when you did these transactions?
A.

It could have been a week variance, somewhere

in there; I don't know.

8 I

Q.

Could it have been on March 1?

9

A.

I doubt that.

Q.

Yes, I doubt it too.

10 I

So the best that you can

11

say is from these documents it looks like the

12

transactions were consummated in the middle of April?

13 I

A.

That's what you're saying to me; yes, that's

14 I correct.
15 I
16

Q.

And that is a month and a half of the division

issuing its order; is that correct?

17

A.

Yes.

18 I

Q.

And you waited that long to do those

19 I transactions because it took that long for the price to
20

get down to where you could buy it?

21

A.

That's not accurate.

22 I

Q.

Or where you wanted to buy it?

23

A.

That's not accurate.

24

MR. GRIFFIN:

25

THE COURTt

No further questions.

Redirect?
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(JOHNSON - Cross by Griffin)
It's attorney-client privilege, but I believe that he's
testified to it already; it's waived.
Q.

(BT MR. GRIFFIN)

Isn't it true that you

testified in a federal court proceeding, in the sane
federal court proceeding we talked about, that you were
advised by legal counsel that you shouldn't trade any
shares if they weren't registered?
A.

I don't recall; but if you have a document,

I'd like to see it.
Q.

I do.

This purports to be a transcript of

your direct examination during the same federal court
proceeding we have been talking about; volume two, page
219.

I have highlighted a portion.

believe reads*

The question I

"Why didn't you just go out and buy the

shares?"
Would you please read your response?
A.

"It was counsel's opinion if there was a

problem with the security and if there was not a
registration in effect on the registration of the
shares, that we wouldn't buy or sell the stock, period.'
Q.

All right.
MR. GRIFFINt
THE COURT:
MR. COOMBSi

there's —

Now I have —
A moment please, your Honor.
Yes.
I object to this because

the transcript has already been admitted.
151
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(JOHNSOH - Cross by Griffin)
1
2

MR. GRIFPIH:

I just had some copies made

of the transcript, since it is so voluminous.

3

THE COURT:

I'll circulate the paper.

4 I

MR. GRIPFIH:

If you would make the

5

appropriate annotation of the page that we're looking

6

at?

7

aomethina so that thev can refer to it afterwards?

Is there a way to mark that page with a Post-it or

8

THE COURT:

9

page it is.

10

Q.

I have got a notation of which

(B7 MR. GRIFFIN)

So who was the legal counsel

11

that told you that you shouldn't buy the securities of

12

USA Medical, assuming --

13
14

MR. COOMBS:

Same objection, that is a

different proceeding than this proceeding.

15 I

MR. GRIFFIH:

Well, we have the entire

16

transcript; I just want to know who the legal counsel

17

was.

18

MR. COOMBS: What difference does it make?

19 I

MR. GRIFPIH:

Makes a big difference, he might

20 I be present in the room.
21

THE COURT:

It goes to the state of mind; I'll

22 I allow the question.
23 I
24
25

Q.

(BY MR. GRIFFIN)

Was that Gu m a n kin or the

law firm that he works for; who was that?
A.

Giauque, Williams, Wilcox & Bendinger?
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OOU^CIl

(JOHNSON - Cross by Griffin)
1

Q.

Thank you.

Giauque Williams, at the time?

2

A.

Yea, sir.

3

Q.

When did he make that representation to you?

4 I

A.

I have no idea.

5 I

Q.

Certainly the date of the federal court

6

proceeding is prior to the time that you purchased

7

securities to cover your short position?

8 I

A.

That's possible.

9

Q.

So you had legal advice that it was improper

10

for you to do so, and yet you did so; is that right?

11

A.

That's correct.

12

Q.

Do you have a retirement benefit pension plan

13

named January Corporation; is that right?

14

A.

Tes.

15 I

Q.

And are you the president of January

16 I Corporation?
17

A.

Tes.

18 I

Q.

On March 20 of this year, 1990 —

and I

19

believe you testified about this transaction; I want to

20

go into it in a little bit more detail.

21

testified that you bought some securities in USA Medical

22

in March of this year; is that right?

But you

23

A.

Tes.

24

Q.

And they were bought for the January

25 I Corporation, weren't they?
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Johnson - Direct
Q

2-219

And my question is, if there were not —

is there anything

unusual of your firm being short or long 500,000 shares where
therefs a million shares being traded?
A

If — well, if it were a million shares, but if we were

short, we talk about the new basis where there are 10 million
shares.
Q

I'm sorry.

I meant 500,000 shares for 10 million shares.

A

For 10 million shares trading and we were short a half a

million, I donft think we would be concerned at that point,
really.
Q

It wouldn't bother us a bit.

What is it about this situation that causes you to say

you1re in danger of going out of business?
A

Well, the stock exploded.

You couldn't buy it, and it

seemed to move very, very rapidly.

I mean, it moved so rapidly

that by the 8th or the 9th of February, we're talking about
stock that's trading on the offer side $12, $10 on the bid side,
six and a quarter, seven dollars, extremely rapid acceleration
of the stock.
Q

At the old price?

A

Yes.

Q

Why didn't you just go out and buy shares?

A

You couldn't find them, and I might add that when we got

more involved, it was Counsel's opinion if there was a problem
with the security and if there was a —

not a registration in

effect on the registration of the shares, that we shouldn't buy

Johnson - Direct

2-220

1

or sell the stock, period.

2

Q

3

reduced your short position because of that advice?

4

A

5

it and instead increased it.

6

Q

7

done that?

8

A

I don't understand.

9

Q

You would have been short less stock at less risk if you

Did you not engage in any transaction that would have

We engaged in several transactions that could have reduced

So you would have been better off business-wise if you had

10

had traded those shares you considered to be illegal?

11

A

Yes, sir.

12

Q

But you did not trade them?

13

A

Yes, sir.

14

Q

You testified that you are in danger of going out of

15

business.

16

entered that would put you out of business?

17

A

18

March, I believe, we've extended them —

19

the buy-ins several times, and I've had conversations with

20

several of the broker-dealers.

21

Explain what will happen if an injunction is not

There are buy-in orders by other broker-dealers where on
excuse me.

We extended

And the 1st of March the extensions will elapse, and

22

we will be bought in on shares of U.S.A. Medical at whatever

23

prevailing prices are.

24

in time five dollars, six dollars; but if you canft find or buy

25

the stock, the stock would dramatically increase.

Prevailing prices would be at this point

So you donft

(MCGINLBY - Direct by Griffin)
1

specific reference to some others that he spoke to, or

2

was that the only one?

3

A.

I can't recall any others.

4

Q.

Did Mr. Johnson give yon an overall

5

explanation as to why he engaged in these transactions?

6 1

A.

He —

towards the end of our meeting I recall

7 I what he said was that he knew it would be in
8 | contravention of state — of the state order. But he
9
had a choice of either doing what he did and staying in
10
business, or violating — and taking his chances with
11
the state on what would happen, those were his words
12

"and taking my chances."

13

Q.

Okay.

14

A

-

0 r n o t doi

15

Q

*

A11

»9 what he did and going bankrupt.

right.

Do you recall —

lot me go back.

16

What was your understanding as to the purpose of having

17

Ton! Fightmaster there?

18

A.

I didn't know she was coming until she was

19

there, so I don't know,

20
21

I believe was the compliance offiper; that may not be
correct.

22

I

°-

Do

i know that she, at the time, I

y° u recall whether or not you discussed if

Johnson-Bowles made any profit on these transactions,
24 I these short sales?
25

A.

Tes, I did ask if Johnson-Bowles made any
31
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(MCGINLEY - Cross by Coombs}
1

discussed?

2

A.

3
4

Yes.
MR. COOMBS:

I object to that on the grounds

of hearsay, but I understand that hearsay is admissible.

5 I

MR. GRIFFIHs

Hot only that, she's an agent of

6

the securities division in this, and it's not hearsay

7

under the rules if we're going according to the rules of

8

evidence.

9

THE COURT:

10

MR. GRIFFIH:

11
12

It's admitted.
Tour witness.

CROSS EXAMINATION
BY MR. COOMBS:

13

Q.

I'm not sure I understand your testimony.

Are

14

you saying that Mr. Johnson admitted that he knew he was

15

doing something wrong?

16

A.

Yes.

17 I

Q.

But this was after the fact —

I mean, how did

18

he ~

19

something wrong if the orders don't prohibit purchasing

20

stock?

21
22
23
24

how would he have admitted to you that he did

A.

I don't know how.

I mean, you're going to

have to ask him that.
Q.

I'm just trying to understand your testimony.
MR. GRIFFIH:

I'll object to the question as

25 I argumentative as well -34
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000U693

(SORENSEN - Direct by Coombs)
1 I The whole issue here is whether or not he keeps his
2
3 I
4

license, and that's what this panel is for.
it's entirely prejudicial; we have no way of
checking.

5

It's entirely hearsay and everything else.
MR. COOMBS:

6

trying to keep it out.

7

to know.

8

MR. GRIFFINt

9

THE COURT:

I don't understand why they're
If I was on the panel, I'd want

Irrelevant.
I already indicated that I

10

questioned the weight of its relevance, but for whatever

11

weight it may have, I'll allow you to get it in.

12

Q.

(BY MR. COOMBS)

Okay, so the question is

—

13

A.

In other types of costs he paid a little over

14

78,000 in legal fees; 2,000 in accounting fees and

15

20,000 to the clearing corporation; a total of 110,000.

16

His loss through September of last year was a little shy

17

of $104,000 dollars. And then he has the contingent

18 I loss for the success of the NASD arbitration.
19 I

Q.

With Otra?

20 I

A.

With Otra, which is I guess a potential loss

21
22 I
23

of $90,000.
Q.

And is that Otra contract still open on the

book8?

24

A.

Tee.

25 I

Q.

So excluding attorney's fees, accounting fees,
185

Kelly Hollenbeck - CSR, RPR

nnu»° T 4

(SORENSEN - Cross by Griffith)
1

and clearing corporation fees and all that, what did he

2

actually make as a profit on the transaction in USA

3

Medical again?

4 I
5

A.

Excuse me, you just want to know the

differences in the stock amounts that he made?

6

Q.

Right.

7

A.

$6,538.

8
9

MR. COOMBS*
your Honor?

10

THE COURT:

11

MR. COOMBS:

12

Could I have just one second,

Sure.
We have nothing f u r t h e r ,

your

Honor.

13

THE WITNESSt

Can I clarify one thing?

Tou

14

asked about whether the transaction with Otra is still

15

open on the books.

16

receivable balance has been allowed for as a bad debt.

17 I

Q.

The shares are shown as due; the

(BT MR. COOMBS)

But it still shows that

18 I they're owed the stock?
19 I

A.

It shows that they're owed the stock.

20 I

MR. COOMBSi

21 I

THE COURT:

22
23

24
25

Thank you very much.
Cross examine?

CROSS EXAMINATION
BY MR. GRIFFIN:

Q.

Good afternoon, Mr. Sorensen.

Tou testified

basically a corporate dealer engaged in buying-in
186
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(SORBNSEM - Direct by Coombs)
1 I

So in other words see, the firm has long contracts

2

with the brokers that they owe stock to owe them money,

3

and those receivables are valid receivables for net

4

capital purposes.

5

that side, then the receivables would be unsecured and

6

therefore you couldn't count the receivables as net

7

capital.

8

But if you get the stock no value on

- And then if you reflect the stock value at higher

9

than what you sold it for, when this was considerably

10

higher than what they sold it for, then you would have

11

to take the corresponding loss for increase in value.

12

And at that point, they could not sustain those values.

13

But that was all arbitrary; none of us knew what the

14

value was.

15 I
16
17 I

Q.

Do you remember a value that would have put

Johnson-Bowles out of business; a value on the stock?
A.

That value, oh, zero value on the long side

18 I and 50 cents on the short side gave them a deficit of
19 I about $104,000 for net capital purposes.
20 I
21
22 I

Q.

Did you do a calculation if these out-of-state

broker/dealers had bought him in at 50 cents?
A.

I think I did a calculation at like 70 cents,

23

and the effect of that was about a half a million

24

dollars.

25 I

Q.

Half a million dollars loss for the firm?
180
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(SORENSEN - Direct by Coombs)
1

A.

Right,- the sale price on the stock, what

2

Johnson-Bowles had so Id it for, was an average price of

3

15 cents.

4

Q.

So —

5

A.

So if they bought the stock back at 70 cents.

6

then they would have a loss of 55 cents per share.

7

Q.

Okay.

8

A.

So that would be 55 cents times a half a

9

million; they would have lost $250,000 on their

10

position.

11

$900,000 worth of receivable contracts that —

12

their problem was they had to expect delivery from other

13

brokers to satisfy some of those contracts, plus they

14

had to cover their own short.

IS

Q.

But on the buy-in side, they actually had
part of

Now if those broker/dealers and clearing

16

corporations to whom they owed stock, if they had bought

17

them in at 70 cents, would Johnson-Bowles have had the

18

money to pay them back?

19

A.

Ho.

20

Q.

How much would those people have lost?

21
22

Can

you figure that out?
A.

Well, the total fails to deliver long shares

23

as of the 20th of February was 921,000.

24

to buy that stock back at 70 cents that would be what,

25

600 and —

So if they had

600 plus thousand dollars.
181
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BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF THE
REGISTRATION OF:
Johnson-Bowles Inc.
CRD NO. 07578

NOTICE OF AGENCY ACTION
CASE NO. SD-89-46BD

The Securities Division of the Utah Department of Commerce
("Division") hereby notifies the party named herein of its intent
to suspend or revoke the party's agent registration. This Notice
of Agency Action is based upon the Petition of the Securities
Division, attached hereto and made a part hereof.
The

adjudicative

proceeding

designated herein

is to be

conducted on an informal basis. You must respond to this petition
within twenty (20) calendar days from the date this Notice was
mailed.

Failure to respond may result in a Default Order being

entered consistent with the terms of the Petition.
You may respond to the Petition by filing a written response
but you are not required to do so. However, if you want a hearing,
you must file a written request.

No hearing will be held unless

requested in writing by Respondent within twenty (20) calendar days

ooo ,rsn

from the date this Notice was mailed.

You may also attempt to

negotiate a settlement of the action without proceeding to a
hearing.

If you so desire, please contact Kathleen C. McGinley ,

Director,

Broker-Dealer

Section.

All

verbal

and

written

correspondence should be directed to Ms. McGinley at the Utah
Securities Division, 160 East 300 South, Second Floor, P.O. Box
45802, Salt Lake City, Utah 84145-0801, telephone (801) 530-6600.
Again, failure to respond may result in a Default Order being
entered consistent with the terms of the Petition.
The presiding officer in this case is John C. Baldwin,
Director, Securities Division, at the above address and telephone
number.

If a hearing is requested, it will be conducted by J.

Steven Eklund, Administrative Law Judge for the Department of
Commerce, 160 East 300 South, P.O. Box 45802, Salt Lake City, Utah
84115-0802.

At such hearing you may appear and be heard and

present evidence on your behalf.
Throughout the pendency of this action, you may represent
yourself or be represented by authorized legal counsel.
These proceedings are in accordance with the Utah Uniform
Securities Act. (Section 61-1-1, et. seq.. Utah Code Annotated,
1953, as amended), the Utah Administrative Procedures Act (Section
63-46b-l et. seq.. Utah Code Annotated, 1953, as amended), and the
rules of the Division.
UTAH DEPT. OF COMMERCE
SECURITIES DIVISION

000 i2Sl

John C. Baldwin, Director
Kathleen C. McGinley
Director of Broker-Dealer Section
Securities Division
Utah Department of Commerce
160 East 300 South
Post Office Box 45802
Salt Lake City, Utah 84145-0802
Telephone: (801) 530-6600

BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF
t
THE REGISTRATION OF
:
JOHNSON BOWLES COMPANY, INC. :
CRD NUMBER 7578

:

P E T I T I O N
CASE NUMBER SD-89-46BD

The Securities Division of the Department of Commerce of the
State of Utah ("the Division"), by and through its Director, John
C. Baldwin, upon knowledge and belief, hereby complains and alleges
as follows:
PRELIMINARY STATEMENT
The cause of action was investigated by the Division upon
complaints that Johnson Bowles Company, Inc. ("Johnson Bowles") has
engaged in acts and practices which constitute violations of the
Utah Uniform Securities Act (Title 61, Chapter 1, et seg. - Utah
Code Annotated, 1953, as amended) ("the Act").

OOOj^SJ
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JURISDICTION
1. Jurisdiction is vested in the Executive Director and the
Securities Advisory Board of the Department of Commerce pursuant
to § 61-1-6(1) of the Act.
2.

Section 61-1-6(1) of the Act provides that the Executive

Director, upon approval of a majority of the Securities Advisory
Board, may by order deny, suspend, or revoke any broker-dealer
registration if he finds that such order is in the public interest
and the broker-dealer:
(b) Has willfully violated or willfully failed to
comply with any provision of this chapter or a
predecessor act or any rule or order under this chapter
or a predecessor act;
(g) Has engaged in dishonest or unethical practices
in the securities business.
3.

Johnson Bowles

is a securities broker

dealer duly

registered by the state of Utah under CRD registration 7578.
4.

Marlen Vernon Johnson

("Johnson"),

CRD registration

259888, is a registered securities agent and principal of Johnson
Bowles and acted as such at all times relevant to this action.

PT^TgmaiT QW FACTS
5. On or about January 1988, Johnson, acting as an agent and
principal for Johnson Bowles begem effecting and attempting to
effect transactions in the securities of USA Medical Corporation,
a Wyoming corporation

(flUSA Medical"), whose securities were

offered and sold in the state of Utah.
6.

On or about February 16, 1989, Johnson Bowles, by and

through its agent Johnson, filed suit in federal district court to

OOOvA'SJ
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obtain an injunction to prevent trading of in the securities of USA
Medical.
7. On March 1, 1989, in the matter of Johnson-Bowles Company.
inc. v. USA Medical Corporation, et al. Case No. C89-157, (U.S.
District Court, Central Division) the Court found:
. . that the stock of USA Medical was unlawfully
#
issued, has never been registered with any proper
regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded
illegally.
Further, that the stock of USA Medical has been and
continues to be traded as part of a fraudulent scheme and
device to manipulate and artificially inflate the price
of that stock in violation of the securities laws.
8.
(Case

On March 1, 1989, the Division issued a Summary Order,
Number

SD-89-030)

denying

the

availability

of

all

transactional exemptions from registration for the securities of
USA Medical pursuant to the authority granted to the Division in
§ 61-1-14(3) of the Act.

A copy of the Summary Order was hand

delivered to Johnson Bowles on March 1, 1989. The Order is and has
been in effect continuously since its issuance on March 1, 1989.
The Summary Order is attached hereto and made a part of these
proceedings (Exhibit A) •
9. On March 1, 1989, the Division commenced an administrative
action to deny the availability of all transactional exemptions
from registration pursuant to § 61-1-14(3) of the Act for the
securities of USA Medical (Case Number SD-89-031). A copy of the
Notice of Agency Action and Petition was mailed to Johnson Bowles
on March 2, 1989.
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10.
Executive

Upon approval of the Securities Advisory Board, the
Director

of

the

Department

of

Commerce

accepted,

confirmed and approved the Findings of Fact, Conclusions of Law and
Default Order on March 27, 1989.

The Default Order denied the

availability of the transactional exemptions from registration
contained in § 61-1-14(2) of the Act for the securities of USA
Medical, any affiliate or successor to USA Medical or any entity
subsequently organized by or on behalf of USA Medical.

A copy of

the Findings of Fact, Conclusions of Law and Default Order was
mailed to Johnson Bowles on March 2, 1989.
11.

On March 31, 1989, the Division caused a letter to be

mailed to Johnson Bowles restating the findings of the federal
district court and the Divisions Summary Order and Default Order.
12.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting in his capacity as an agent and principal for
Johnson Bowles, attempted to effect or effected transactions in the
securities of USA Medical as follows:
a. On or about April 3, 1989 and April 13, 1989, Johnson
contacted Mr. John Dawson, a shareholder of USA Medical, to
purchase shares of USA Medical owned by Mr. Dawson.
informed

Mr.

Dawson

that

such

arrangement

would

Johnson
be a

handwritten agreement between Mr. Dawson and a New York firm.
Johnson offered Mr. Dawson $.10 per share and instructed Mr.
Dawson to deliver his stock certificate to Johnson Bowles
whereupon a check for the shares of USA Medical would be given
to him.

OOO^bii
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b.

On or about April 6, 1989, Johnson purchased 12#000

shares of USA Medical for the sum of $1,200.00 from Sheldon
and Lois Flateman in Salt Lake County, State of Utah.
c. On or about April 14, 1989, Johnson purchased 18,000
shares of USA Medical for the sum of $1,800.00

from Richard

Sax in Salt Lake County, State of Utah.
d. On or about April 18, 1989, Johnson purchased 80,000
shares of USA Medical for the sum of $8,000.00 from Paul Jones
in Salt Lake County, State of Utah.
e. On or about April 18, 1989, Johnson purchased 69,500
shares of USA Medical for the sum of $6,950.00 from Nick
Julian in Salt Lake County, State of Utah.
f.

On information and belief, the Division believes

Johnson has purchased approximately 226,500 additional shares
of USA Medical since March 1, 1989.
COUNT X

13. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 12 as specifically
set out herein.
14.

Section 61-1-6(1) of the Act provides that a securities

registration for a broker-dealer may be suspended or revoked if the
registrant:
(b) Has willfully violated or willfully failed to
comply with any provision of this chapter or a
predecessor act or any rule or order under this chapter
or a predecessor act.

OOO-j^SG
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15.

The Division issued its Summary Order on March 1, 1989

and Default Order on March 27, 1989, denying all transactional
exemptions from registration.

Such orders have been in effect

continuously since their issuance.

Johnson Bowles, through its

agent and principal, Johnson had knowledge of the federal district
court findings and the Divisions Summary Order and Default Order.
16.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting on behalf of Johnson Bowles, attempted to effect
or effected transactions in the securities of USA Medical.
17. The above actions by Johnson Bowles constitute violations
of § 61-1-6(1)(b) of the Utah Uniform Securities Act.
COUNT II
18. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 17 as if specifically
set out herein.
19.

Section 61-1-6(1) of the Act provides that the Division

may issue an order suspending or revoking the registration of a
broker-dealer if it finds that such order is in the public interest
and the broker-dealer:
(g) Has engaged in dishonest or unethical practices
in the securities business.
20. The Division issued a Summary Order on March 1, 1989 and
a

Default Order on March 27, 1989 denying all transactional

exemptions from registration. The Summary Order and Default Order
have been in effect continuously since their issuance.
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7
21.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting on behalf of Johnson Bowles, attempted to effect
or effected transactions in the securities of USA Medical.
22. The above actions by Johnson Bowles constitute violations
of § 61-1-6(1) (g) of the Utah Uniform Securities Act.
COUNT III
23. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 22 as specifically
set out herein.
24.

Section 61-1-6(1) (g) of the Act provides that the

Division may issue an order suspending or revoking the registration
of a broker-dealer if it finds that such order is in the public
interest and that the broker-dealer "has engaged in dishonest or
unethical practices in the securities business."
25. Rule R177-6-lg(a)(3) of the Division, promulgated under
the authority of § 61-1-6(1) (g) of the Act, establishes that the
following acts and practices when performed by broker-dealers are
considered contrary to that section and constitute grounds for
suspension or revocation of registration:
(3) Recommending to a customer the purchase, sale
or exchange of any security without reasonable grounds
to believe that such transaction or recommendation is
suitable for the customer based upon reasonable inquiry
concerning
the customerfs
investment
objectives,
financial situation and needs, and any other relevant
information known by the broker-dealer.
26.

Johnson, acting on behalf of Johnson Bowles, solicited

or effected transactions in the securities of USA Medical from the
sellers after the Division issued its Summary Order dated March 1,

OOtK^bS

8
1989

and

Default

Order

dated

March

27,

1989

denying

the

availability of all transactional exemptions from registration in
the securities of USA Medical*
27. The above actions by Johnson Bowles constitute violations
of § 61-1-6(1) (g) of the Utah Uniform Securities Act and Rule R1776-lg of the Division.
REQUEST FOR RELIEF
WHEREFORE, the Division requests the following relief:
1.

A finding that Johnson Bowles Company, Inc., engaged in

the acts and practices alleged above;
2. That by engaging in the above acts and practices, Johnson
Bowles Company, Inc. be adjudged and decreed to be found in
violation of § 61-1-6(1) (b) and § 61-1-6(1) (g) of the Utah Uniform
Securities Act and Rule R177-6-lg of the Division;
3.
act

That the registration of Johnson Bowles Company, Inc. to

as

a

securities

broker-dealer

be

suspended

or

revoked

accordingly.
Dated

this

day of April, 1989.
SECURITIES DIYISIOH
UTAH DEPARTMENT OF COMMERCE
JOHN C. BALDWIN, DIRECTOR

Kathleen C. McGinley
i
/"'
Director of Broker-Dealer Section
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LOCATION
John C. Baldwin, Director
Kathleen C. McGinley, Director of
Broker-Dealer Section
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Utah Department of Commerce
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Telephone: (801) 530-6600
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BY

BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF THE
REGISTRATION OF:
Marlen Vernon Johnson

NOTICE OF AGENCY ACTION

CRD NO. 259888

CASE NO. SD-89-47AG

The Securities Division of the Utah Department of Commerce
("Division") hereby notifies the party named herein of its intent
to suspend or revoke the party1s agent registration.

This Notice

of Agency Action is based upon the Petition of the Securities
Division, attached hereto and made a part hereof.
The

adjudicative

proceeding

designated

herein

is to be

conducted on an informal basis. You must respond to this petition
within twenty (20) calendar days from the date this Notice was
mailed.

Failure to respond may result in a Default Order being

entered consistent with the terms of the Petition.
You may respond to the Petition by filing a written response
but you are not required to do so. However, if you want a hearing,
you must file a written request.

No hearing will be held unless

requested in writing by Respondent within twenty (20) calendar days

000^63

from the date this Notice was mailed.

You may also attempt to

negotiate a settlement of the action without proceeding to a
hearing.

If you so desire, please contact Kathleen C. McGinley ,

Director,

Broker-Dealer

Section.

All

verbal

and

written

correspondence should be directed to Ms. McGinley at the Utah
Securities Division, 160 East 300 South, Second Floor, P.O. Box
45802, Salt Lake City, Utah 84145-0801, telephone (801) 530-6600.
Again, failure to respond may result in a Default Order being
entered consistent with the terms of the Petition.
The presiding officer

in this case is John C. Baldwin,

Director, Securities Division, at the above address and telephone
number.

If a hearing is requested, it will be conducted by J.

Steven Eklund, Administrative Law Judge for the Department of
Commerce, 160 East 300 South, P.O. Box 45802, Salt Lake City, Utah
84115-0802.

At such hearing you may appear and be heard and

present evidence on your behalf.
Throughout the pendency of this action, you may represent
yourself or be represented by authorized legal counsel.
These proceedings are in accordance with the Utah Uniform
Securities Act. (Section 61-1-1f et. seq., Utah Code Annotated,
1953, as amended), the Utah Administrative Procedures Act (Section
63-46b-l et. seq.. Utah Code Annotated, 1953, as amended), and the
rules of the Division.
UTAH DEPT. OF COMMERCE
SECURITIES DIVISION

OOOVAJG'I

John C. Baldwin, Director
Kathleen C. McGinley
Director of Broker-Dealer Section
Securities Division
Utah Department of Commerce
160 East 300 South
Post Office Box 45802
Salt Lake City, Utah 84145-0801
Telephone: (801) 530-6600
BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF THE

:

REGISTRATION OF

MARLEN VERNON JOHNSON

:

P E T I T I O N

t
:

CRD NUMBER 259888

:

CASE NUMBER 8D-89-047AG

The Securities Division of the Department of Commerce of the
State of Utah ("the Division"), by and through its Director, John
C. Baldwin, upon knowledge and belief, hereby complains and alleges
as follows:
PRELIMINARY STATEMENT
The cause of action was investigated by the Division upon
complaints that Marlen Vernon Johnson ("Johnson") has engaged in
acts and practices which constitute violations of the Utah Uniform
Securities Act (Title 61, Chapter 1, et seg.. Utah Code Annotated,
1953, as amended) ("the Act").
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JURISDICTION
1.

Jurisdiction is vested in the Executive Director and the

Securities Advisory Board of the Department of Commerce pursuant
to § 61-1-6(1) of the Act.
2.

Section 61-1-6(1) of the Act provides that the Executive

Director, upon approval of a majority of the Securities Advisory
Board, may by order deny, suspend, or revoke any agent registration
if he finds that such order is in the public interest and the
agent:
(b) Has willfully violated or willfully failed to
comply with any provision of this chapter or a
predecessor act or any rule or order under this chapter
or a predecessor act;
(g) Has engaged in dishonest or unethical practices
in the securities business.
3. Johnson is a securities agent duly registered by the state
of Utah under CRD registration 259888.
STATEMENT OP PACTS
4.

Johnson was the principal of, and acted as agent for,

Johnson Bowles Company, Inc. ("Johnson Bowles) during all times
relevant to this action.

Johnson Bowles is a securities broker

dealer duly registered by the state of Utah under CRD registration
7578.
5. On or about January 1988, Johnson, acting as an agent and
principal for Johnson Bowles began effecting and attempting to
effect transactions in the securities of USA Medical Corporation,
a

Wyoming corporation

(f,USA Medical11), whose securities were

offered and sold in the state of Utah.
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6.

On or about February 16, 1989, Johnson, acting as agent

and principal for Johnson Bowles, filed suit in federal district
court

to obtain an injunction to prevent

trading of in the

securities of USA Medical.
7. On March 1, 1989, in the matter of Johnson-Bowles Company.
Inc. v, USA Medical Corporation, et al. Case No. C89-157, (U.S.
District Court, Central Division) the Court found:
. . . that the stock of USA Medical was unlawfully
issued, has never been registered with any proper
regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded
illegally.
Further, that the stock of USA Medical has been and
continues to be traded as part of a fraudulent scheme and
device to manipulate and artificially inflate the price
of that stock in violation of the securities laws.
8.
(Case

On March 1, 1989, the Division issued a Summary Order,
Number

SD-89-030)

denying

the

availability

of

all

transactional exemptions from registration for the securities of
USA Medical pursuant to the authority granted to the Division in
§ 61-1-14(3) of the Act.

A copy of the Summary Order was hand

delivered to Johnson Bowles on March 1, 1989. The Order is and has
been in effect continuously since its issuance on March 1, 1989.
The Summary Order is attached hereto and made a part of these
proceedings (Exhibit A ) .
9. On March 1, 1989, the Division commenced an administrative
action to deny the availability of all transactional exemptions
from registration pursuant to § 61-1-14(3) of the Act for the
securities of USA Medical (Case Number SD-89-031).

A copy of the
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Notice of Agency Action and Petition was mailed to Johnson Bowles
on March 2, 1989.
10.
Executive

Upon approval of the Securities Advisory Board, the
Director

of

the

Department

of

Commerce

accepted,

confirmed and approved the Findings of Fact, Conclusions of Law and
Default Order on March 27, 1989.

The Default Order denied the

availability of the transactional exemptions from registration
contained in § 61-1-14(2) of the Act for the securities of USA
Medical, any affiliate or successor to USA Medical or any entity
subsequently organized by or on behalf of USA Medical. A copy of
the Findings of Fact, Conclusions of Law and Default Order was
mailed to Johnson Bowles on March 2, 1989.
11.

On March 31, 1989, the Division caused a letter to be

mailed to Johnson Bowles restating the findings of the federal
district court and the Divisions Summary Order and Default Order.
12.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting in his capacity as an agent and principal for
Johnson Bowles, attempted to effect or effected transactions in the
securities of USA Medical as follows:
a. On or about April 3, 1989 and April 13, 1989, Johnson
contacted Mr. John Dawson, a shareholder of USA Medical, to
purchase shares of USA Medical owned by Mr. Dawson. Johnson
informed

Mr.

Dawson

that

such

arrangement

would

be

a

handwritten agreement between Mr. Dawson and a New York firm.
Johnson offered Mr. Dawson $.10 per share and instructed Mr.
Dawson to deliver his stock certificate to Johnson Bowles
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whereupon a check for the shares of USA Medical would be given
to him.
b.

On or about April 6, 1989, Johnson purchased 12,000

shares of USA Medical for the sum of $1,200.00 from Sheldon
and Lois Flateman in Salt Lake County, State of Utah.
c. On or about April 14, 1989, Johnson purchased 18,000
shares of USA Medical for the sum of $1,800.00

from Richard

Sax in Salt Lake County, State of Utah.
d.

On or about April 18, 1989, Johnson purchased 80,000

shares of USA Medical for the sum of $8,000.00 from Paul Jones
in Salt Lake County, State of Utah.
e. On or about April 18, 1989, Johnson purchased 69,500
shares of USA Medical for the sum of $6,950.00 from Nick
Julian in Salt Lake County, State of Utah.
f.

On information and belief, the Division believes

Johnson has purchased approximately 226,500 additional shares
of USA Medical since March 1, 1989.

COWT I
13. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 12 as specifically
set out herein.
14.

Section 61-1-6(1) of the Act provides that a securities

registration for an agent may be suspended or revoked if the agent:
(b) Has willfully violated or willfully failed to
comply with any provision of this chapter or a
predecessor act or any rule or order under this chapter
or a predecessor act.
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15.

The Division issued its Summary Order on March 1, 1989

and Default Order on March 27, 1989, denying all transactional
exemptions from registration.

Such orders have been in effect

continuously since their issuance.

Johnson had knowledge of the

federal district court findings and the Divisions Summary Order
and Default Order.
16.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting on behalf of Johnson Bowles, attempted to effect
or effected transactions in the securities of USA Medical.
17.

The above actions by Johnson constitute violations of §

61-1-6(1)(b) of the Utah Uniform Securities Act.
COUNT II
18. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 17 as if specifically
set out herein.
19.

Section 61-1-6(1) of the Act provides that the Division

may issue an order suspending or revoking the registration of an
agent if it finds that such order is in the public interest and the
agent:
(g) Has engaged in dishonest or unethical practices
in the securities business.
20.
a

The Division issued a Summary Order on March 1, 1989 and

Default Order on March 27, 1989 denying all transactional

exemptions from registration. The Summary Order and Default Order
have been in effect continuously since their issuance.

OOOjJJVO
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21.

On or about April 3, 1989 through April 18, 1989,

Johnson, acting on behalf of Johnson Bowles, attempted to effect
or effected transactions in the securities of USA Medical.
22. The above actions by Johnson constitute violations of §
61-1-6(1)(g) of the Utah Uniform Securities Act.
COUNT III
23. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 22 as specifically
set out herein.
24.

Section 61-1-6(1) (g) of the Act provides that the

Division may issue an order suspending or revoking the registration
of an agent if it finds that such order is in the public interest
and the agent "has engaged in dishonest or unethical practices in
the securities business."
25. Rule R177-6-lg(b) (6) of the Division, promulgated under
the authority of § 61-1-6(1) (g) of the Act, establishes that
engaging in conduct specified in subsection (a)(3) of Rule R177-6lg of the Division when performed by agents are considered contrary
to that section and constitute grounds for suspension or revocation
of registration.

Subsection (a)(3) provides as follows:

(3) Recommending to a customer the purchase, sale
or exchange of any security without reasonable grounds
to believe that such transaction or recommendation is
suitable for the customer based upon reasonable inquiry
concerning the customer's
investment
objectives,
financial situation and needs, and any other relevant
information known by the broker-dealer.
26.

Rule R177-6-lg(b)(3) of the Division, promulated under

the authority of § 61-1-1 of the Act, establishes that the
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following acts and practices, when performed by an agent, are
considered contrary to that section and constitute grounds for
suspension or revocation of registration:
(3)
Establishing or maintaining an account
containing fictitious information in order to execute
transactions which would otherwise be prohibited.
27.

Johnson, acting on behalf of Johnson Bowles, solicited

or effected transactions in the securities of USA Medical from the
sellers after the Division issued its Summary Order dated March 1,
1989

and

Default

Order

dated

March

27,

1989

denying

the

availability of all transactional exemptions from registration in
the securities of USA Medical.
28.

The above actions by Johnson constitute violations of §

61-1-6(1) (g) of the Utah Uniform Securities Act and Rule R177-6lg(b)(3) and (6) of the Division.
REQUEST FOR RELIEF
WHEREFORE, the Division requests the following relief:
1. A finding that Marlen Vernon Johnson engaged in the acts
and practices alleged above;
2.

That by engaging in the above acts and practices, Marlen

Vernon Johnson be adjudged and decreed to be found in violation of
§ 61-1-6(1)(b) and § 61-1-6(1)(g) of the Utah Uniform Securities
Act and Rule R177-6-lg of the Division;
3.
a

That the registration of Marlen Vernon Johnson to act as

securities

agent

and

principal

be

suspended

or

revoked

accordingly.
Dated

this

7-*

day of April, 1989.
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BEFORE THE SECURITIES DIVISION
OF THE DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH
IN THE MATTER OF
THE REGISTRATION OF
JOHNSON-BOWLES COMPANY, INC.

A M E N D E D

CRD NUMBER 7578

CASE NUMBER SD-89-46BD

IN THE MATTER OF
THE REGISTRATION OF
MARLEN JOHNSON

A M E N D E D

P E T I T I O N

P E T I T I O N

:

CRD NUMBER 259888

:

CASE NUMBER 8D-89-47AG

The Securities Division of the Department of Commerce of the
State of Utah ("the Division"), by and through its Director, John
C. Baldwin, upon knowledge and belief, hereby complains and alleges
as follows:
PRELIMINARY STATEMENT
The cause of action was investigated by the Division upon
complaints that Marlen Johnson and Johnson Bowles Company, Inc.

OOflvlGl
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("Johnson Bowles11) have engaged

in acts and practices which

constitute violations of the Utah Uniform Securities Act (Title 61,
Chapter 1, et sea,, Utah Code Annotated, 1953, as amended) ("the
Act").
JURISDICTION
1.

Jurisdiction is vested in the Executive Director and the

Securities Advisory Board of the Department of Commerce pursuant
to § 61-1-6(1) of the Act,
2.

Section 61-1-6(1) of the Act provides that the Executive

Directorf upon approval of a majority of the Securities Advisory
Board, may by order deny, suspend, or revoke any agent or brokerdealer registration if he finds that such order is in the public
interest and the agent or broker-dealer:
(g) Has engaged in dishonest or unethical
practices in the securities business.
3.

Johnson Bowles

is

a

securities broker dealer duly

registered by the state of Utah under CRD registration 7578.
4.

Marlen Vernon Johnson

("Johnson"), CRD registration

259888, is a registered securities agent by the state of Utah and
principal of Johnson Bowles and acted as such at all times relevant
to this action.
STATEMENT OF FACTS
5. On or about January 1988, Johnson, acting as an agent and
principal for Johnson Bowles began effecting and attempting to
effect transactions in the securities of USA Medical Corporation,
a

Wyoming corporation

("USA

Medical"), whose securities were
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offered and sold in the state of Utah.
6.

On or about February 16, 1989, Johnson Bowles, by and

through its agent Johnson, filed suit in federal district court to
obtain an injunction to prevent trading of in the securities of USA
Medical.
7. On March 1, 1989, in the matter of Johnson-Bowles Company.
Inc. v. USA Medical Corporation, et al. Case No. C89-157, (U.S.
District Court, Central Division) the Court found:
. . . that the stock of USA Medical was unlawfully
issued, has never been registered with any proper
regulatory authority, is not exempt from such requisite
registration and has been and is continuing to be traded
illegally.
Further, that the stock of USA Medical has been and
continues to be traded as part of a fraudulent scheme and
device to manipulate and artificially inflate the price
of that stock in violation of the securities laws.
8.
(Case

On March 1, 1989, the Division issued a Summary Order,
Number

SD-89-030)

denying

the

availability

of

all

transactional exemptions from registration for the securities of
USA Medical pursuant to the authority granted to the Division in
§ 61-1-14(3) of the Act.

A copy of the Summary Order was hand

delivered to Johnson Bowles on March 1, 1989. The Order is and has
been in effect continuously since its issuance on March 1, 1989.
The Summary Order is attached hereto and made a part of these
proceedings (Exhibit A ) .
9. On March 1, 1989, the Division commenced an administrative
action to deny the availability of all transactional exemptions
from registration pursuant to § 61-1-14(3) of the Act for the
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securities of USA Medical (Case Number SD-89-031) • A copy of the
Notice of Agency Action and Petition was mailed to Johnson Bowles
on March 2, 1989.
10.
Executive

Upon approval of the Securities Advisory Board, the
Director

of

the

Department

of

Commerce

accepted,

confirmed and approved the Findings of Fact, Conclusions of Law and
Default Order on March 27, 1989.

The Default Order denied the

availability of the transactional exemptions from registration
contained in § 61-1-14(2) of the Act for the securities of USA
Medical, any affiliate or successor to USA Medical or any entity
subsequently organized by or on behalf of USA Medical.

A copy of

the Findings of Fact, Conclusions of Law and Default Order was
mailed to Johnson Bowles on March 27, 1989.
11.

On March 31, 1989, the Division caused a letter to be

mailed to Johnson Bowles restating the findings of the federal
district court and the Divisionfs Summary Order and Default Order.
12.

On or about April

3, 1989 through April 18, 1989,

Johnson, acting in his capacity as an agent and principal for
Johnson Bowles, attempted to effect or effected transactions in the
securities of USA Medical as follows:
a. On or about April 3, 1989 and April 13, 1989, Johnson
contacted Mr. John Dawson, a shareholder of USA Medical, to
purchase shares of USA Medical owned by Mr. Dawson.
informed

Mr.

Dawson

that

such

arrangement

Johnson

would

be

a

handwritten agreement between Mr. Dawson and a New York firm.
Johnson offered Mr. Dawson $.10 per share and instructed Mr.
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Dawson to deliver his stock certificate to Johnson Bowles
whereupon a check for the shares of USA Medical would be given
to him.
b.

On or about April 6, 1989, Johnson purchased 12,000

shares of USA Medical for the sum of $1,200*00 from Sheldon
and Lois Flateman in Salt Lake County, State of Utah.
c. On or about April 14, 1989, Johnson purchased 18,000
shares of USA Medical for the sum of $1,800.00

from Richard

Sax in Salt Lake County, State of Utah.
d. On or about April 18, 1989, Johnson purchased 80,000
shares of USA Medical for the sum of $8,000.00 from Paul Jones
in Salt Lake County, State of Utah.
e. On or about April 18, 1989, Johnson purchased 69,500
shares of USA Medical for the sum of $6,950.00 from Nick
Julian in Salt Lake County, State of Utah.
f.

On information and belief, the Division believes

Johnson has purchased approximately 226,500 additional shares
of USA Medical since March 1, 1989.
COUNT %

13. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 12 as specifically
set out herein.
14.

Section 61-1-6(1) of the Act provides that the Division

may issue an order suspending or revoking the registration of a
broker-dealer if it finds that such order is in the public interest
and the broker-dealer:
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(g) Has engaged in dishonest or unethical practices in the
securities business.
15.

The above described sales of USA Medical shares were

sales effected without registration or exemption in violation of
Section 61-1-7 of the Act.
16.

The actions of Johnson, in soliciting and/or purchasing

the USA Medical shares during the pendency of the Division's order,
encouraged or otherwise aided in the violation of Section 61-1-7
of the Act.
17.

The above actions of Johnson, acting on behalf of

Johnson-Bowles, in soliciting, encouraging or aiding the violation
of the Division's Order constitute violations of § 61-1-6(1)(g) of
the Utah Uniform Securities Act.

COUNT II
23. The Division realleges and incorporates by reference its
allegations set forth in paragraphs 1 through 22 as specifically
set out herein.
24.

Section 61-1-6(1) (g) of the Act provides that the

Division may issue an order suspending or revoking the registration
of a broker-dealer if it finds that such order is in the public
interest and that the broker-dealer "has engaged in dishonest or
unethical practices in the securities business."
25. Rule R177-6-lg(a) (3) of the Division, promulgated under
the authority of § 61-1-6(1)(g) of the Act, establishes that the
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following acts and practices by broker-dealers constitute grounds
4

for suspension or revocation of registration:
w

(3) Recommending to a customer the purchase, sale
or exchange of any security without reasonable grounds
to believe that such transaction or recommendation is
suitable for the customer based upon reasonable inquiry
concerning
the
customer•s
investment
obj ectives,
financial situation and needs, and any other relevant
information known by the broker-dealer."
26.

Johnson

and

Johnson-Bowles,

as

described

above,

recommended, solicited or effected for customers the sales of
securities of USA Medical which sales would necessarily involve a
violation of Section 61-1-7 of the Act.
27. The above actions by Johnson Bowles constitute dishonest
and unethical practices within the meaning of Section 61-1-6(1)(g)
of the Act and Division Rule R177-6-lg in that transactions which
involve a violation of the Act are not suitable.
REQUEST FOR RELIEF
WHEREFORE, the Division requests the following relief:
1.

A finding that Johnson Bowles Company, Inc., engaged in

the acts and practices alleged above;
2.

A finding that Marlen Johnson engaged in the acts and

practices alleged above;
3. That by engaging in the above acts and practices, Johnson
Bowles Company, Inc. be adjudged and decreed to be found in
violation of § 61-1-6(1)(g) of the Utah Uniform Securities Act and
Rule R177-6-lg of the Division;
4.

That by engaging in the above acts and practices, Marlen

Johnson be adjudged and decreed to be found in violation of § 61-
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1-6(1) (g) of t h e Utah Uniform S e c u r i t i e s Act and Rule R177-6-lg of
t h e Division;

act

5.

That the r e g i s t r a t i o n of Johnson Bowles Company, I n c . t o

as

a

securities

broker-dealer

be

suspended

or

revoked

accordingly.

act

6.

That the r e g i s t r a t i o n of Johnson Bowles Company, I n c . t o

as

a

securities

broker-dealer

be

this

day of J u l y , 1989.

suspended

or

revoked

accordingly.
Dated

R. Paul Van Dam
A t t o r n e y General

5^^=
Mar* Ji Griffin
Assistant Attorney General
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CERTIFICATE OF MAILING
I have this day served the foregoing document upon Johnson
Bowles Inc. and Marlen Johnson by mailing a copy thereof, properly
addressed, with postage prepaid, to Marlen Johnson, Johnson Bowles
Company, Inc. 430 East 400 South, Utah 84111.
A copy of the foregoing document has been mailed this day
prepaid to J. Michael Coombs, attorney for Marlen Johnson and
Johnson Bowles, at 72 East 400 South, Suite 220, Salt Lake City,
Utah 84111.
Dated

(hu%

at

Salt

Lake

City,

Utah

this

/T

day

of

•1989-

&£*&!
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BEFORE THE
DEPARTMENT OF COMMERCE
OF THE STATE OF UTAH

IN THE MATTER OF
THE REGISTRATION OF:
JOHNSON-BOWLES COMPANY, INC,

ORDER ON REVIEW
CASE NO. SD-89-46BD

IN THE MATTER OF
THE REGISTRATION
OF: MARLEN VERNON JOHNSON

CASE NO. SD-89-47AG

INTRODUCTION
1.

Orders for Which this Review is Sought
a.

Final Order

By order of the Securities Advisory Board dated August 10,
1990, and approved by the Director of the Securities Division (the
"Division") on August 13, 1990, the registration of Respondent
Johnson-Bowles

Company,

Inc.

("Johnson

Bowles")

and

the

registration of Respondent Marlen Vernon Johnson ("Johnson") were
suspended for one year.
the "Final Order".)

(This order is hereinafter referred to as

Both Respondents also were ordered placed on

probation for two years following the suspension, with certain
conditions.
In summary, Respondents were sanctioned for violating the
terms of a Division order, dated March 1, 1989, and made permanent
on March 29, 1989 (the "March 1 Order").

This March l Order

suspended all exemptions available under Section 14(2) of the Utah
-1 -
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Uniform Securities Act relative to trading in the stock of a
company known as U.S.A. Medical Corporation,
b.

other Orders

The following interim orders were entered during the pendency
of this matter:
i.

Order Granting Division's Motion to Convert;

ii.

Order

Denying

Respondents'

Rule

12(b)(1)

Motion (lack of jurisdiction);
iii. Order Denying

Respondents' 12(b)(6) Motion

(failure to state a claim);
iv.

Order

Granting

the

Division's

Motion

to

Dismiss Respondents' Counterclaim; and
v.

Order Denying Respondents' Motion for Summary
Judgement•

2.

Request for Agency Review

Respondents filed a "Request for Agency Review of Entire
Record

and

Supporting

Brief

Review") on August 23, 1990.

(hereinafter,

the

"Request

for

This Request for Review requests

agency review (or, in this case, review by a superior agency) of
the Final Order and the interim orders described above.
Counsel for Respondents submitted a letter dated September 10,
1990, to the Executive Director of the Department of Commerce, who
is issuing this Order on Review.

This letter has been treated as

a memo supplementing the Request for Review. The Division did not
file a written response to the letter.
In support of its request that each of the above-named orders
2-
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be reversed and that the proceedings be dismissed and vacated,
Respondents have referenced the various motions, memoranda, and
affidavits which support each particular order.

The Request for

Review requests in general fashion that the reviewing officer
review all of these pleadings, as well as the audio tapes of oral
argument and the hearing transcript, to determine grounds for
reversal.

The reviewing officer also is requested to address all

issues presented in all of the documents.
Counsel for Respondents was invited by letter dated October 9,
1990, to supplement the Request for Review with a statement more
particularly stating the grounds for review.

Counsel

requested

and received permission to file such a statement within thirty
days; he thereafter declined the invitation and filed no more
memoranda.

The attachments to the Request for Review and the

documents incorporated by reference were reviewed in connection
with this Order on Review

for purposes of clarification and

explanation but were not extensively mined to supply arguments or
issues or grounds which Respondents declined to specify in the
Request for Review.
3.

statutes or Rules Permitting or Requiring Review

The review of this matter is being conducted by the Executive
Director of the Department of Commerce pursuant to Section 61-1-23
of the Utah Uniform Securities Act (the "Act"). Rule 151-46b-12 of
the Department also allows for filing a request for agency review.
By letter dated August 29, 1990, counsel was advised that no oral
argument would be heard.

The Division did not file any written
- 3-

response to Respondent's Request for Review.

BTATEMEHT OF THB I88UB8 REVIEWED
As previously noted, Respondents1 Request for Review did not
clearly enumerate each separate issue on appeal, but appeared to be
an attempt re-argue all motions previously made. Where particular
grounds for review were alleged in the Request for Review, they are
set forth below. The relief requested is assumed to be a reversal
of each contested order.
1.

The Final Order:
a.

Whether the Order is supported by the evidence, the

record, and the Findings of Fact and the Conclusions of
Law;
b.

Whether the Conclusions of Law follow from the

Findings of Fact;
c.

Whether there should be no findings of fact nor

conclusions of law, simply a verdict and sanction;
2.

Order Granting Division's Motion to Convert;
a.

Whether the Division waived any right or ability to

convert the proceeding from an informal proceeding to a
formal one;
b.

Whether the order granting the Division1 s motion to

convert to formal proceedings is erroneous;
3.

Order Denying Respondents' Rule 12fbWl) Motion:
Whether the 12(b)(1) order was supported by the Findings
of Fact and the Conclusions of Law;
- 40S)U'J6.:3

4.

Order Denying Respondents' 12fbH61 Motion:
Whether denial of the 12(b)(6) motion was supported by
the Findings of Fact and the Conclusions of Law;

5.

Order

Granting—$£&

Division's

Motion

to

Dismiss

Respondents' Counterclaim:
Whether the order dismissing Respondents' Counterclaim
was supported by the Findings of Fact and the Conclusions
of Law;
6.

Order Denying Respondents' Motion for Summary Judgement:
Whether the order denying Respondent's Motion for Summary
Judgement was supported by the Findings of Fact and
Conclusions of law.

The Final Order
FINDINGS OF FACT
1.

The Division presented evidence in the hearing through

the testimony of Kathleen McGinley, Director of Licensing for the
Division. For Respondents, Respondent Marlen Johnson testified; as
did Don Sorenson, a Certified Public Accountant who performed some
accounting services for Respondent; and David King, who offered
testimony as an expert regarding "dishonest or unethical practices"
under the Utah Uniform Securities Act. Also entered into evidence
were certain stipulations of fact; an order issued by the Federal
District Court for the District of Utah which went to some of the
issues herein; correspondence regarding the USA Medical stock; and
other documents reflecting the transactions complained of herein.
- 5-

2.
supported

All of the Findings of Fact in the Final Order were
by

sufficient

and

credible

testimony

and

evidence

presented at the hearing.
CONCLUSIONS OF LAW
3.

It appears that there is no basis to modify or overturn

the Conclusions of Law in the Final Order, for the following
reasons:

the findings are supported by substantial and credible

evidence; no evidence supporting a contrary finding was presented
by Respondents1

counsel; the Board and the Director did not

misinterpret applicable law or rules, and the conclusions do not
reflect an abuse of discretion by the Board and the Director.

order Granting Division's Motion to Convert to Formal Proceedings:
FINDINGS OF FACT
4.

Division rules designate all proceedings as informal.

Although Respondents argue that the Division waived any right it
had to convert the proceedings from informal to formal, nothing in
the record indicates that the Division waived this right. In their
original objection to the Division's motion to convert, Respondents
argue that simply by the act of filing the petition, the Division
waived its right to convert. However, this act by itself does not
indicate that the Division wished to waive conversion, especially
since there is no way for an agency to convert proceedings
they have even commenced.

before

Both Division and Department rules are

silent as to the ability to convert proceedings from formal to
informal; the Utah Administrative

Procedures Act

does allow

- 6-
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conversion where it is in the public interest and does not unfairly
prejudice a party1s rights.

5.

The order allowing the proceedings to be converted from

formal to informal did not constitute an abuse of discretion.
6.

The Administrative Law Judge's ruling that conversion was

in the public interest was not improper because the significant and
complicated issues in this case could be more fully and competently
disposed of with the expertise of the Board, pursuant to the
greater

discovery

and

other

rights

granted

under

formal

proceedings, and because conversion would allow for this matter to
be disposed of with one full and fair hearing at the administrative
level.

One of the most important issues in this case was whether

Respondents1 behavior constituted unethical and dishonest conduct.
These issues could better and more properly be explored within the
context of a formal proceeding.
7.
rights.

Conversion

did

not

unfairly

prejudice

Respondents1

Respondents are not harmed merely because they receive

only one full hearing, at the administrative level, rather than two
hearings —
8.

one in the administrative forum, one in the judicial.

Respondents argue that the order granting conversion was

erroneous but assigned no grounds for error. Based on a review of
the record, and for the reasons noted above, I find that conversion
was not erroneous.

7
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order Denying Respondents' Rule 12(b)(11 Motion*
FINDINGS OF FACT
9.

Respondents1 Request for Review assigns no grounds for

error or issues on appeal of the Administrative Lav Judge's denial
of Respondent's motion to dismiss based on the Division's lack of
jurisdiction.
10.

Respondents were licensed by the Division at all times

relevant to these proceedings.

As are most other

licensees

licensed by the Division, Respondents are subject to additional
regulation by the federal Securities and Exchange Commission, and
self-regulatory organizations such as the NASD which are under SEC
oversight.
11.

Respondents were charged in the Amended Petition with

violating Utah law and Division rules.
CONCLUSIONS OF LAW
12.

Concurrent regulation

in these circumstances is not

improper or illegal and any applicable federal law or rules did not
supersede Utah law and rules.
13.

The Administrative Law Judge could reasonably conclude,

based on the facts before him at the time, that the Division had
subject matter jurisdiction over Respondents based on their license
and their alleged violation of Utah law and rules, and therefore
did not improperly decline to dismiss the Petition.

-8
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Order Denying Respondents» Rule 12 (b» (61 Motion?
FINDINGS OF FACT
14.

Respondents' Notion to Dismiss based on failure to state

a claim was denied.

Respondents1 Request for Review alleges no

particular grounds for error or issues on appeal.
15.

The Amended Petition indicated that Respondents purchased

securities of USA Medical Corporation during a time when all
transactional exemptions from registration for that stock were
suspended; that Respondents purchased the securities within Utah,
from Utah residents; that Respondents knew of the order suspending
exemptions; and that Respondents knew that the USA stock in fact
had been unlawfully issued, had never been registered and had no
exemption from registration and was traded illegally; and that
Respondents may have solicited shareholders of USA Medical to sell
their stock to Respondents.

C0HCW$IQN$ QF liAW
16.

The Amended Petition and other documents in the record at

the time Respondents filed their motion to dismiss based on failure
to state a claim indicated that there were disputed issues of
material fact. Specifically, Respondent denied soliciting any of
the sales, and disputed the amount of profits from the sales; also,
questions of fact remained to be resolved regarding whether the
transactions by Respondents1 customers were "unsuitable". Finally,
based on the pleadings, it did not appear as a matter of law that
the Division could not recover under the theories alleged (aiding
and abetting and unsuitability).
-9 -
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Order Granting Division'* nation to n<« a j a a c O M n t f r M . < T
FINDINGS OF f?nf
17.

Respondents' Counterclaim alleges various wrongdoings by

the Division and concludes with a request for an award of costs,
attorney's fees and expenses, alleging in support of the request
that the Division's petition is in violation of Rule 11 of the Utah
Rules of Civil Procedure and Section 78-27-56 of the Utah Code
Ann.; and that an award is proper under the federal Equal Access to
Justice Act (no citation given).
18.

The Administrative

Law Judge granted the Division's

motion to dismiss the counterclaim, holding that Section 63-46b7(1)

does

not

authorize

filing

of

a

counterclaim

in these

proceedings, hence that there was no subject matter jurisdiction
over Respondents' counterclaim. Thus, the Administrative Law Judge
did not address whether Section 78-27-56 or Rule 11 applied.
CONCLUSIONS Q F
19.

M

w

Section 63-46b-7(l) does not clearly bar Respondents-

counterclaim. It refers to the "claims or defenses" of parties and
read

expansively,

could

be meant

to refer

to counterclaims.

Moveover, Section 63-46b-6 requires that a response be filed, which
must include a statement of the relief sought.

Again, read

expansively, "response" and "relief" could be extended to cover a
request for costs and attorney's fees.

However, it is noted that

nowhere does the Utah Administrative Procedures Act incorporate
Rule 11 or the Rules of Civil Procedure, except those relating to
discovery.
-10-
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20.

Furthermore, Section 63-46b-6 states that the presiding

officer or the agency by rule "may" permit pleadings in addition to
the notice and response. Nowhere does the record reflect that the
presiding officer permitted this counterclaim. Neither Department
nor Division rules permit the counterclaim.

Department Rules do

not "expressly" adopt Rule 11; Respondents* assertion in its
counterclaim that it did is patently incorrect.

Department Rule

151-46b~7 only partially quotes a passage from Rule 11 (that
signing pleadings constitutes certification that good grounds
exist) and does not quote the portion regarding award of fees,
costs or expenses.

Therefore, Respondents* counterclaim was not

permitted Department rules.
21.

The proper forum for raising a Rule 11 claim, if at all,

would be upon motion, not through a counterclaim.

Regardless,

Respondents did not prevail below and therefore a Rule 11 claim is
moot.

Finally, the Division*s actions —

the signing of any

pleadings by its employees or by the Assistant Attorney General —
did not violate Rule 11 because each allegation was substantiated
through documentary evidence or testimony of witnesses, or by
stipulation.

Order Denying Respondents1 Motion for nummary Judgement:
FINDINGS OF FACT
22.

The Administrative Law Judge denied Respondents* Motion

for Summary Judgement, finding that sufficient factual issues
remained for resolution.

-11-
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23.

The various motions filed —

both before and after

disposition of the Motion for Summary Judgement —
testimony at the hearing bear this out.

as well as

Several important factual

issues were in dispute. Specifically, the parties did not agree on
whether Respondents knew of the precise terns of the Division's
March 1 order when they purchased the USA Medical Securities; or,
if they did, on whether the order extended to Respondents and the
transactions

complained

of

in the Petition;

and

on whether

Respondents may have solicited shareholders of USA Medical to sell
their stock to Respondents.

In addition, although some of the

unresolved issues perhaps may be better characterized as legal
issues rather than factual disputes, refusal to grant summary
judgement was not improper where the Administrative Law Judge
wished to allow the Board to hear the evidence and lend their
expertise

in

determining

whether

Respondents1

actions

did

constitute violations of the Division1s law and rules.
CONCLUSIONS OF LAW
24.

A

review

of

the

record

indicates

that

there were

sufficient disputed issues that denial of the motion for summary
judgement was not erroneous.

0000611
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IT IS ORDERED THAT the Final Order dated August 13, 1990, be
affirmed in its entirety.
Dated this

*H

day of

Octofor

, 1990

David L. Buhler, Executive Director
Department of Commerce

NOTICE OF RIGHT OF JUDICIAL REVIEW
Judicial review of this Order may be obtained by filing a
Petition for Review within thirty (30) days after the issuance of
this Order. Any Petition for such Review shall comply with the
requirements set forth in Section 63-46b-14 and Section 63-46b-16.

CERTIFICATE OF MAILING
I certify that on the cffi^£
day of OcfobOT
,
1990, I caused to be mailed (except as otherwise noted) a true and
correct copy of the foregoing Order on Review, properly addressed,
postage prepaid, to:
Marlen Johnson
Johnson-Bowles Co., Inc.
430 East 400 South
Salt Lake City, Utah 84111

John Michael Coombs
72 East 400 South
Suite 220
Salt Lake City, Utah 84111

Earl S. Maeser, Director
Utah Securities Division
P.O Box 45802
Salt Lake City, Utah 84145
(HAND DELIVERED)

Mark Griffin, Assistant A.G.
115 State Capitol
Salt Lake City, Utah 84114
(BUILDING MAIL)

Craig S. McCullough
Callister, Duncan & Nebeker
Kennecott Building
8th Floor
10 East South Temple
Salt Lake City, Utah 84133
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